Now 20770 ae —— 
IN THE A 


UNITED STATES COURT OF APPHALS \/ 3429 
, 


B@k THE NENTH CIRCUIT 


WETTED SHOPPERS EXCLUSIVE, a ee 


California corporation; 
MANFREE, INC., a California 
Berporation, 

Appellants, 


VS. 


GENERAL ELECTRIC COMPANY, a 
New York Corporation, et al., 


Appellees. 


ee Nee ee ee ee ee Se ee ee ee ee ee ee 


Appeal from the United States District Court for 
the Northern District of California 


OPENING BRIEF OF APPELLANTS 


MAXWELL KEITH 
111 Pine Street 
San Francisco, California 94111 


mein C. SHIVER 


2700 Russ Building 
San Francisco, California 94104 


Attorneys for Appellants fem: 
FELDMAN, WALDMAN & KLINE ee. Da) 
2700 Russ Building 


San Francisco, California 94104 


of Counsel 


oe! noe? 


SUBJECT INDEX 


Sravcement of Jurisdiction . 


Bemeement Of the Case ......+ « » « « 5 cues 
Biememre Of the case . ....e -« : 
Mme complaints . ...... -« : ae : 
"VS “OCU Ca] a a a F ae Se 
Efge-ttial proceedings ... ... «.6 =. e : 
Meme. wk kl lt lw wl le : F 


Rulings of the Trial Court as to evidence and costs 
BREE EM@is presented . . . . » 5 » @ » » 2 ue 
Paeeeeeont Ob Eacts . . « « « = © s eee 

a. Advertising and tagging at list prices 


pemecollabverative relations between Hale and “the 
factory defendants 


See Darece celations between the distributor 
defendants and Hale 


Geeeopeiiices' refusals to deal . . 2 . es = 


e. JOInt and collaborative action between the 
retailer defendants 


irmsounte and collaborative action among the manu— 


facturer defendants 


g. Refusals to deal after August, 1960 


Muerte tOn Of Errors ... «+ + «© «© » © # © «© » © » « 
Me wk lk lt kl kl 
memueriey Of Argument . .. . +. »« « «= « « « « » 


I. The directed verdict and judgments of 
dismissal were prejudicial error 


A. The Court failed to give appellants’ 
evidence the benefit of all inferences 
ieeeomalep supports, ia eae liehe mos: 
favorable to appellants 


B. The Court failed to apply well-established 


legal pranciples coneerning cencert of action 


94 


Digitized by the Internet Archive 
in 2010 with funding from 
Public.Resource.Org and Law.Gov 


http://www.archive.org/details/govuscourtscaQYbriefs3429 


ee. 


ny . 


VAL. 


J 


Word. 


EX, 


oot. 


Uniform action in rerusing to deal 

with appellants under circumstances 

where agreement can be reasonably 

inferred, requires submission of 

the case to the jury os Us 


A. Appellee manufacturers admitted 
their refusals to deal af pest) es an we 


B. Appellee distributors admitted 
their refusals to deal eee | 


There was substantial evidence of parti- 
cipation by appellees and co-conspirators 

in a plan, the necessary consequence of 

which, if carried out, was to prevent 

price competition, and eliminate discount 
stores from the market er 


Appellees' admissions that they refused to 

deal with Manfree because it was a discount 
store, was in itself sufficient evidence 

for jury determination of whether an unlaw- 

ful conspiracy existed a eles 


The Court failed to give proper legal 
Significance to proof that appellants 
were denied newspaper advertising eos ee 


Wimmesseoewno claimed that Enesemwas no 
conspiracy were impeached eae 


Each appellee is liable to appellants for 
violations of the Sherman Act er ea 


It was prejudicial error not to permit ap- 
pellants to obtain judgments based upon 
the existence of vertical conspiracies notes 


It was error to order a separate verdict on 
Mido lity, before permitting the jyunmy Lo con- 
sider evidence of damages to appellants Me 


The dismissal of Norge Sales was error... . 


Even assuming that the non-suit was not error 
based upon the evidence admitted, the Trial 
Court Cemmitted prejiaseralicrror in -ebewex— 
clusion of substantial, relevant and material 
evidence supporting appellants’ case 


A, Hvalidlence: oreving Ehesparticipallvonmmor 
Gala fornia Electria@ in the comspiracy . . 


B. Evidence proving the participation of 
Borg-Warner in the conspiracy oe 


oF 


« OY 


-102 


10 


riy 


2 leo 


12a 


122 


130 


As) 


1S) 


ow 


137 


140 


Ge Evidence proving the Participation of 
Gh. and Hotepoime an the conspiracy : 


Db. Evidence proving Gee partveipation of 
R.C.n. Li Ene conspiracy 3 


He Evidence proving Ehe partrelpation of 
Whirlpool in the conspiracy F 


F. Evidence proving the participation of 
Prigidaire an the conspiracy : 


G. Evidence proving the participation of 
Maytag in the conspiracy : 


H. The deposition testimony of Mr. Arthur 
Alpine was erroneously excluded 5 


I. Evidence showing a conspiracy of retail- 
ers, distributors, and manufacturers to 
Genunol Market Giiny meondeelomceor men 
that conspiracy in boycotting appellants 


J. Evidence of special and favored arrange- 
memes between the vendors, saldmeneoco— 
conspirator retailers - 


XII. The Court erred in excluding evidence of ap- 
pellants' written requests to vendors for 
product, and of statements of vendors’ repre- 
sentatives concerning these reqursts ee 


[ites The Court erred in excluding, or not applying, 
further substantial and material evidence of 
BeCOMeplraecy LO COntrol Marsketrenery : 


Meivadence Enat Meyem silmvos etc ame diene 
sources of R.C.A. televisions being 
sold by discount stores in the market 


B. Evidence that Westinghouse believed it 
could not sell omecrn ene laccereepaiak= 
Ment and discount stores, and ehat 
Macy's requested there be no price com- 
petition on Westinghouse products 


Gy Evidence that theseoycott prevented 
Manfree from obtaining products from 
outside of San Francisco 


D. Evidence of substantial trade between 
GConspiratkor vendors and other depare— 
Ments Of U.S.8., whidle the vendors 
were boycotting Manfree oe 


He Evidence that the factory appellees 
Moe inenatwvwonal Cisade assoctatuons 
and antarad into sareements in res- 


144 


iG2 


. L63 


ullGs 


AIV. 


XV. 


BVI. 


PeviT .. 


PavL il. - 


oA. 


pa, 


It was error to exclude financial studies 
showing vendors' list prices were main- 
tained by the retailer conspirators o + = 2 6 6) a eon 


Tt was error to exclude tabulations showing 
that the defendant retailers followed fact- 
Bayplict Drices; the an@une Of pPreserential 
dealings between such retailers; and their 
mower tO enfrorce a boycott, and Les exrstence 
by economic effect . 


It was error to exclude evidence of the boy- 
Beet Of another San Francisco retailer by 
many of the same conspirator vendors oe oe ge ene 


iemwas error not FO apply the oral declarac— 
ions of representatives of one conspirator 
Peainst all, or to give them probative value |] )2e- eo 


A. No distinction should be made between 
oral declarations and writings « we Soe seers 


B. Statements of sales representatives 
within the scope of their authority 
were admissions against their princi- 
pals o 2 6 oe oe 


Gy ft was error tounuVesemae managing sagemes 
of defendants who had left that employ by 
Grid, Were MO representalives Of adivewec 
parties reer ee 0) 


De Ltewas) Grror HOr CO permite ape) aieaseS 
examine managing agents of adverse parties 
as hostile and adverse witnesses err Ly 


Appellants were not permitted full scope of 
meOlos-examination, renabalitation, end rebuttal eee 


Prejudicial errors were committed in 
Peace rial discovery Ord@rs 2 2920. . . = « =) =) eee 


A. Discovery of intra-company documents 
concerning appellants and/or retail 
defendants «at 2S eee 


Bix tstence Gf StEareMmentsS OF Teper ecm ce 
flecting conversations concerning ap- 
pellants* purchase, sale, or adverticung 
Gemmmoducits, Or by the wectall detenganecy. ss 174 


C. Production by manufacturers of litigation 
statements, correspondence, from distribu- 
tomswor appellants: and correspondence 
aleve trade association meetings ye ds > es 


Certain items of costs were improperly taxed ..... .- 177 


TABLE OF SAURBORTTIES CITED 


Cases Pages 


Alexander's Department Stores, Inc. vs. E.J. 
ee@-ere, inc., 198 F.Supp. 28 (S.D.N.Y. 1961) .... 


Saewetean TObacco Co. vs. United States, 306 


Meo. 208 (1946) so & » & « GA Sono 


Piiemnrean Tobacco Co. vs. United States, 147 
fee oe (Oth Cir. 1944), affiv'ed 328 U.S. 
781i (1946) . « 6 ew CZ ie elec, 


Semon America vs. Loew's International 


Seeeeereret Ol, 163 F.Supp. 924 (S.D.N.Y. 1958) .... .. . Jo 
Batelli vs. Kagan & Gaines Co., Inc., 236 F.2d 167 

fea cir. 1956) ere oe (LSG, 
Bergen Drug Company vs. Parke, Davis & Co., 

eyed 7/25 (3rd Cir. 1962) < & « 4. Se eeeOne 
Boronado Bros. Theatres vs. Paramount Pictures, : 
Mfow@.20 594 (2nd Cir. 1949) « « TE 4 Oe en eee 
mraun vs. Hassenstein Steel Co., 23 F.R.D. 163 

fes.D. 1959) & a se ee eee) 
Burnham Chemical Co. vs. Borax Consolidated, Ltd., 

ferme S41 (S.D. Cal. 1947) os wee wea 
Central Heights Imp. Co. vs. Memorial Park, 

Smecey. 20 591 (1940) Peer ee ee ek LEYS 
Melati vS. Pennsylvania Railroad Co., 328 F.2d 591 

Gist Bere. 1964) oe ; See eas 
Consolidated Fisheries vs. Fairbanks, Morse & Co., 

M@cer.supp. 714 (E.D. Pa. 1952) eo LS) 
Meweriental Baking Co. vs. United States, 

Meme heza 137 (Gth Cir. 1960) oe et a 2 eee, 


Memiinental Ore Co. vs. Union Carbide & 
meeeonmecorp., 370 U.S. 690 (1962) es : 2 SSeS coeur 
2S 5 ae aes ae 


138, 142,, 1447 iss ec? 


PUuraco Trading Co. vs. Federal Insurance 
Sereeecme kD. 261 (S.D.N.Y. 1942), attv'ied 
Meeeeed 911 (2nd Cir. 1943) re oe ae Le) 


Peete Ciledbourne vs. Superior Court, 
Meme. 20d 723 (1964) a ee ee ee es ee 


Caseceni@onca. ) 


fmeseern States. Retail Lumber Dealers Assn. vs. 
Wmrted States, 234 U.S. 600 (1914) 


iMeeo COrporation vs. United States, 340 F.2d 1000 


[eae cir. 1965) a I 
ISL 
feeaee Of Schulmeyer, 171 Cal. 340 (1915) .... : 
Farmer vs. Arabian American Oil Co., 
Py oeu.S. 227 (1964) oe « 6 6 & so cn Mle 
180, 
Harmer vs. Arabian American Oil Co., 
eee. 191 (S.D.N.Y. 1962) a ae = i 
Flinkote Company vs. Lysfjord, 
Seemed 368 (9th Cir. 1957) <a, @ Se er ees. amtleowa 
Bemeeowren vs. Goerlich's, Inc., 
meeemeberze 584 (6th Cir. 1963) o |) cel a) Vas 
Meee vs. Jones, 18 F.R.D. 204 (D.C. 1955) ..... 29% 
meee vs. R.C.A. Victor Distributing Corp., 
Peeeeoupp. 52 (W.D. Mo. 1963) ee ee ee ee 
Mme vs. Gilbert, 98 C.A. 2d 444 (1950) .°. .. 7. | 
Mmemm@eievs. A. Shyman, Inc., 31 F.R.D. 271 . ; 
mp, Alaska 1962) », 
Girardi vs. Gates Rubber Company Sales ; 
Meeeeemee Foc., 325 F.2d 196 (9th Cir. 1963). . 78, 86, 8775 
o4 9G, ina 
138, 528; 
Seteweee vs, Albee, 11 F.R.D, 139 (D. Conn. 1951) .... . 
Haverhill Gazette Co. vs. Union Leader Corp., 
emerec) /98 (lst Cir. 1964), cert.den. 
BepceUes. 391 (1965) peha ~<a >) le Ae ere 
Meeeevemms. Taylor, 329 U.S. 385 (1947) . - ... 1. « 2 e245 
madepencdent Iron Works vs. United States Steel 
meses 2? F.2d 656 (9th Cir. 1963) o «oe EES ier 
aland Bonding Co. vs. Mainland National Bank, 
Sees FOR.D, 438 (D.N.J. 1944) eels a ae 


Maeerstate Circuit, Inc. vs. United States, 
eo U.S. 208 (1939) Steins Sees see ae 


Cases (contd. ) 


Jerome vs. Twentieth Century Fox Film 
Bere 7) F.Supp. 916 (S.D.N.Y. 1947) ... . 


Niome@een VS. Bimini Hot Springs, 56 C.A. 2d 892 (1943) 


Jones vs. Union Auto Indemnity Association of 
Peeeemiagcon, Lll., 287 F.2d 27 (10th Cir. 1961)... 


Kansas City Star Co. vs. United States, 
Seeemeree | 645 (Sth Cir. 1957), cert. den. 
ees. 923 (1957) es SMe 


Bewereze vS. Ravich, 198 F.Supp 841 (E.D. Pa. 1961) 


Kemart Corp. vs. Printing Arts Research 
Meeeemmneories, Inc., 323 F.2d 897 (9th Cir. 1956) ..... 


Kenyon vs. Automatic Investment Co., 10 F.R.D. 248 


Mie®. Mich. 1950) Se See 

Klor's, Inc. vs. Broadway-Hale Stores, Inc., 

me9eU.S. 207 (1959) ¢ 8 ot oo Samer 
PVs, 


Seaevs-. General Pertoleum Corp., 328 U.S. 54 (1966) 


Messig vs. Tidewater O11 Co., 327 F.2d 459 
Baeimewy. 1964), cert. den. 377 U.S. 993 (1964) . .88, 105, 


mepommenvs. United States, 91 F.2d 691 (9th Cir. 1937) .. 


Meme omieys, Loew's, Inc., 192 F.2d 579 (3rd Cir. 1951), 
Mert. den. sub nom Loew's, Inc. vs. Milgram, 


Beemlence 929 (1952) 2 i «© « « “O55 Weer 


Moran vs. Pittsburgh-Des Moines Steel Co., 
meme eed 46/ (3rd Cir. 1950) eda gee aes ce 


Mecton Salt Company vs. United States, 
epee 573 (10th Cir. 1956) ees Ss 


Newark Insurance Company vs. Sartain, 
Meee. O63 (N.D. Cal. 1957) 56 ee Ss Bs lel, 17/0, 


Siympic Refining Company vs. Carter, 
See e, 260 (9th Cir. 1964), cert. den. 
p79 U.S. 900 (1964) ee ere eee eos, 


Baul vs. American Surety Co. of N.Y., 
emer). 204 (S.D. Tex. 1955) ee eras Rese 


Betlco Corp. vs. Radio Corporation of America, 
Beemeeoupp. 155 (B.D. Pa. 1960) — 


People ex rel. Dept. of Public Works vs. Glen 
Mmemembsotate, Inc., 230 C.A. 2d 841 (1964) 


Dell 


TESHS) 


AIECHIE 


~141 


Lases (conta, ) page 


eeweman vs. Feldman, 116 F.Supp. 102 
Mieeconn. 1953) ; 


Peeemzer VS. Aqua System, 162 F.2d 779 
face cir. 1947) ee «eck ee ce? Sb el) 


Plymouth Dealers Association of Northern 
Sabitornia vs. United States, 279 F.2d 128 


fem cir. 1960) erm 5 . © | aos 
Me-Urack Corp. vs. J.W. Speaker Corp., 

Mizeenoupp. 164 (E.D. Wis. 1962) é., ca’ Be a: © a: ee Sys 
Seg@agemnaut vs. Holder, 379 U.S. 104 (1964) ..... . . 73 
Schine Chain Theatres vs. United States, 

meeeUes. 110 (1948) + «© ws es e « os oe ero 
Meee sc. Del. Monte Properties, 140 C.A. 2d 756 (1956) . . I70 
See Delaven, 199 F.Supp. 777 (D. Conn. 1952) . . . | 3 145 


Semeween ys, Oxnard Harbor District, 46 C.A. 2d 477 (1941) . 138 


meee@arad O11 Co. of California vs. Moore, 
Seco 188 (9th Cir. 1957) mre Vetas sy, (5, oF 
98, 102, 104, “0G 
107, 109, Mio, Jar 
129, 130, 140, 142) 24s) ee 
153, 157, 159, 64, 64 eige wee 


Beem verarchment Co. vs. Patterson Parchment Paper Co., 
Beemer. 555 (1931) «+ oo Go @ ee CO ORMEes 


Peerce Growers, Inc. vs. Winckler & Smith Cilerus 
mamememeorn, 254 F.2d 1 (9th Cir. 1962)... .... . 1. « 39 2 287 


mnaeatre Enterprises vs. Paramount Film D. Corp., 
Seems. 537 (1953) See 2 ee!) AGS BT eee 


Maieea states vs. Aluminum Co. of America, 
emieace Cases, para. 69,910 (N.D.N.Y. 1960) .... . -. 17% 


M@@rcamotacres vs. Arnold, Schwin & Co., 
feeoece. 1856 (1967) tol « @& 6  & FORO 4 whos 
123, 1267 92 kos 


/meeco States vs. Borden Co., 308 U.S. 188 (ESI ee ee ILE) 


Sierea States vs. E.I. duPont de Nemours Co., 
me7 F.Supp. 324 (D. Del. 1952) Spe a ale) 


United States vs. General Motors Corp., 
mee U.S. 127 (1966) ee een 2 SS Sec S 4 ee 
06, O55, UG, eee 


Cases SvCconear ) Page 
Seemeaad States vs. New York Great Atlantic and 
Semeemere Tea Co., 137 F.2d 459 (5th Cir. 1943), 
feeeeeaen., 320 U.S. 783 (1943) fee te ve 


United States vs. Paramount Pictures, Inc., 
Pes U.S. 131 (1940) - «2 « «= & @ 6 Beas 


Bimeeead States vs. Parke, Davis & Co., 
Moz U.S. 29 (1960) aoe, ot ee 


B@i@ecanotates vs. Uarte, 175 F.2d 110 (9th Cir. 1949) ...4I171 


Walker Distributing Co. vs. Lucky Lager 
Mere co., 323 F.2d 1 (9th.Ccir. 1963) ....... . 2. 2. Wes 


Meee@@m@eee Lloyd, 35 C.A. 2d 6 (1939) . .. 2.2. s 8 6 2 eo 


MrbeomMocor Co. vs. United States, 
fees. 253 (1963) soe & © ew «Se ee ice 


Rules 
Seqderal Rules of Civil Procedure: 
Rule 26(b) rn rrr err ee Lh aL! 


Rote 2o(d) (2) 2. 2 6 © ee Ge ce ee Penne ne nen ee) 
Ce er i noe LS, Te 


(Ue em eee Se, IS 
mle 23 (a) «6 6 8 ew ee ew ot pe Sen tenet) 
male 43 (Io) 5 kw we ee te re eae 


RUS, ie cee Ne Se LS 
RO wes) Cc) i Pres Sn ky y LS 
RUS (ire Aner ot 8 8 JOT, 
mie S40). 4. 6 8 em See enc re 


Rules of The United States Court of Appeals, ‘Ninth Circuit: 


mPetes: lS °and 19 . 2 eee eee ce meeeeter ei ce re nnce meri mneemnnn Rces?27 


DeabUres 
Muetieemerce (15 U.S.C. §§ 12-27) . . . « += - « » « + + cs L106 
Memes S | (Sherman Act, § 1)... .. . . App. D., 2, 206 
Meme & 2 (Sherman Act, § 2) ...... .- App. D., 2, 106 
emmemeemtees S 15 (Clayton Act, § 4). 4... ... . . dd, 3, 140 
mummers 15(6) (Clayton Act, §4(b)) ... .. . . App.B., 5 
Mememeemees S 16 (Clayton Act, § 5) . . 2. . = « » «= 2 «© »© 6s a ae 1 
Reemcnerere” 2G. fw 6 lk ek mt ee eee eee ee ee 
Memesec. § 1291. : : : ; 2 
MeeU.S.C. § 1291 (4) Soria e 3h Bh. oa) cutee | SS cs oa ne 
ROMS US D0( 2 V0 gay a a ue ek a Se ee ee ee 
memes. Cc. § 1920(4) . : ae ooleG 
BEEEE2ernia Code of Civil Procedure, §6 1942 ..... +... 47 


Meena Code of Civil Procedure, § 2055 ..... .- . «170 


MeaeuUGges COME) Pages 


Sevrtornia Evidence Code, §§ 412, 413 . : : 103 
Mltrorniia Evidence Code, § 776... . 7 a -) ae 
@altrornia Evidence Code, §6 1414... SA oes pee 


Texts 


Pec@rmack, Evidence, § 52 (1954) . se ew & eo een 


oe eae, Federal Practice, para. 26.10, p. 1053 
wdetd. 1966) 


emoere, Federal Practice, para. 32.02, p. 2203 


(2d Ed. 1966) >. 4 eee ae 


Sees California Evidence, § 513 (2d Ed.,1966). ... . 1140 


tN TEE 
UNITED STATES COURT OF APPEALS 


POR THE NINTH €iReurgr 


ere D SHOPPERS EXCLUSIVE, a 
California corporation; 
SMaANeRES, ENC., a California 
corporation, 

Appellants, 


Vs. 


GENERAL ELECTRIC COMPANY, a 
New York corporation, et al., 


Appellees. 


ee age Nae Meee Meee eet Meee age Mm Mame Mg ee Mme? Moan 


APPELLANTS' OPENING BRIEF 
STATEMENT OF JURISDICTION 
This is an appeal from a judgment dismissing two 
complaints which were consolidated for trial. The complaints 
were filed and the proceedings instituted by appellants 
against appellees and others under the Federal Antitrust 
jaws, specifically 15 U.S.C. §§ 15 and 16. The complaints 
‘appear at R. 1 and R. 15.7 | 
| The actions were tried in the United States District 
Soames tor the Northern District of California, before Honorable 
feeemso J. Zirpoli and a jury. Prior to trial the actions 
were dismissed as to certain original defendants. Thereafter 
Em@eyewere referred to as “co-conspirators © (see Pre-trial 
Sader or July 8, 1965, R. 1431, 1476) and will be so referred 
to here. After a trial of 38 aa judgment was entered for all 
1/ Appellants will hereinafter refer to the Clerk's Record as "R, 


Pha the transcript of the trial proceedings’ as "Tr." Transcripts 
@imere-trial hearings will hereinafter be referred to as "“P.Tr.” 


appellees by the District Court, on motions by each appellee, 
and an order was entered di amicentig the complaints (R. 1977). 

Appellants thereafter appealed (R. 2048). After this 
@ppeal was docketed, this Court upon appellants’ motion, dis- 
missed appellee Broadway-Hale Stores, Inc. (hereinafter co- 
conspirator fale) as an appellee in this case, by its order 
filed on April 4, 1967. | 

This Court has jurisdiction to review the judgment 
Moder 26 U.S.C. §§ 1291 and 1294(1). 

STATEMENT OF THE CASE 
A. 
Nature of the Case 

Appellants allege that the appellees and co-conspira- 
tors violated Sections 1 and 2 of the Sherman Act, (15 U.S.C., 
§§ 1 and vai Appellant United Shoppers Exclusive (U.S.E.) 
was and is a retail discount department store, which, at the 
times involved, operated a store at 2850 Alemany Boulevard, 
Beraeecancisco, California. Appellant Manfree, Inc. (Man free) 
was and ae a lessee of U.S.E., operating the major appliance Baa 
television concession at U.S.E.'s store. At all times involved, 
Manfree sought to sell major appliances and television sets at 
retail. The discount store operation is now well recognized in 
the United States retail industry, Characterized by minimum 
overhead ae correspondingly reduced retail prices over a broad 
range of consumer products. 


Appellants seek treble damages under Section 4 of the 


2/ Sections 1 and 2 of the Sherman Act are set forth in 
Appendix D. 
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@uepseorn Act (15 U.S.c. § 15), and injunctive relief under Sec- 
memo Of the Clayton Act (15 U.S.C. § 26). Basically, they 
have alleged that they were the subject of a group boycott, or- 
ganized in response to the anticipated competitive impact of 
their price-cutting sales policy upon the San Francisco retail 
market for the particular products involved. As a result of that 
boycott, Manfree was unable to obtain most of the leading brands 
of the subject products from the vendor appellees and their 
co-conspirators. This condition existed at the time of the filing 
of the first complaint, August 12, 1960 (R. 1), and Manfree re- 
mained unable to obtain such products from such companies at 
the filing of the second action four years later, on August 4, 
1964 (R. .15). U.S.E. was unable to advertise at all, during the 
period of 1957 to 1960 in the morning newspapers in San Francisco: 
fiewsoan Francisco Examiner, and the San Francisco Chronicle. Of 
course, appellants were never able to advertise the brands of 
products involved denied to Man CeeeP U.S.E. was also injured 
‘by reason of lost rentals under its percentage lease with Manfree, 
as the latter was virtually without the leading brands of major 
appliances and television sets for approximately seven (7) years, 
as a direct result of the illegal boycott imposed against it. 
Be 
The Complaints 

The complaints charged that the appellees and co-con- 

spirators unreasonably restrained interstate trade and LoMME FES, 


and conspired to monopolize such trade and commerce in San 


BY Section 4 of the Clayton Act is set forth in Appendix D. 
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Francisco, California, in that: 

a. The defendants operating, Petal ‘Steres aqrecauco 
£ix retail prices on major appliances and television sets in 
San Francisco, California, and each defendant manufacturer and 
its distributor for the San Francisco market area refused to 
Supply such products to Manfree, in order to support such price- 
fixing scheme. 

b. Vendor defendants refused to sell the subject 
products to retail stores in San Francisco who would not abide 
by the price-fixing agreement. 

c. Vendor defendants agreed to refuse to sell the 
subject products to retailers in San Francisco operating as 
“discount stores". 

d. Vendor defendants favored and protected the retail 
stores Operated by members of the conspiracy, by offering and 
allowing them special price and advertising terms and advan- 
tages not offered to competitive stores. 

e. The retail store-operating defendants agreed to 
bring the pressure of their combined advertising-purchasing 
business to bear upon the major newspaper publishers in San 
Francisco, California, in order to prevent appellants from being 
allowed to advertise in these newspapers. 

f. Defendants and co-conspirators agreed, and acted 
Pursuant to such agreement, to eliminate Manfree from active 
competition in the sale of the subject products, and sought to 
prevent the successful operation of all departments of U.S.E. 

Ge Retail steme-operating deésendants jentered mee 


Various non-competitive arrangements with each other, and sought 


val 


to allocate among themselves the business of retailing major 
household appliances and television sets in San Francisco. The 
vendor defendants agreed to boycott appellants in the distribu- 
tion and sale of such products, and in implementation thereof, 
uniformly refused to sell these products to Manfree. 

nae cen ladies specifically alleged that co-conspir- 
ator Hale enjoyed rememeiis Cite buying power in the State of 
California, and used that buying power to deny to appellants 
the competitive position they could have otherwise obtained in 
the purchase and sale of the products manufactured and distrib- 
uted by the vendor defendants in a free and open market, by 
threatening to discontinue its sales of such products obtained 
from these vendors, unless such companies refused to sell their 
products to Manfree (R. 1, 8-12; 15, 20-24). 

The complaint filed in August, 1960, (No. 39,336 
below), specified that from May, 1957, to the date of the fil- 
ing, appellants experienced continuing difficulty in obtaining 
major appliances and television sets; and that as of August, 
1960, Manfree was unable do sees any of the major amenueee 
sold and distributed by the vendor appellees and co-conspirators, 
although it had repeatedly requested such products, and had been 
fully able, ready, and willing to order large shipments of such 
merchandise. | 

Manfree prayed for damages arising from its loss of 
profits, goodwill, reputation and prestige amounting to the sum 
oe 500,000.00. 

Uc. bee prayed for damages in the amount of $200,000.00 


arising from its loss of profits, goodwill, reputation and 


= 


prestige. 

The complaint filed on August 4, 1964 (No. 42,674 
below), contained substantially the same allegations as the 
previous complaint. It did not am Sylvania Electric Products, 
mie wescinghouse Electric Supply Co., or Frank H. Edwards Co. 
as defendants, and added Calectron, Norge Sales Corporation, 
and Zenith Sales Corporation as defendants. 

The 1964 complaint asked for additional damages in 
the sum of $600,000.00 for Manfree, and $200,000.00 for United 
Shoppers Exclusive, as a result of the continuation of the 
illegal boycott. Plaintiffs continued their demand for injunc- 
tive relief. 

iC 
Parties 

ea moc Lf es : 

Wes.E. opened for business in March, 1957, as a mem- 
bership discount department store. A membership card with a 
fee of $2.00 was required of a prospective customer to gain 
admission. This policy was abandoned in ses, 1961, and 
thereafter cards were no longer required for admission. When 
the store opened, membership cards were available to the public 
for an introductory three-week period (Tr. 5707-5708; 6052; 
6196-6201; see Pl. Ex. No. Hey After this period and 
until about January, 1960, membership cards were allowed to 
members of any general group such as labor unions, veterans, 


and government employees (Tr. 5707-5708; 6201-6202). Cards 


4/ Plaintiffs' Exhibits will be referred to as "Pl. Ex. No." 
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were also available to the family and friends of any member 
(Pe. 6199; 6204-6205). About January, 1960, membership cards 
were made available to the public (Tr. 6203-6204). 

The U.S.E. store premises contain approximately 
30,000 square feet of floor space, and had most of the depart- 
ments customary to large department stores. It leased the 
major appliance, television, and hi-fidelity phonograph conces- 
Sion to Manfree on the basis of a fixed flat rental fee, plus 
a percentage of the gross receipts on the sale of such items. 
(Pigs 710-5711; 6018-6019; 6027; Pl. Ex. No. 5017). 

2. Defendants: 

The present appellees before this Court are: 

(1) California Electric Supply Company (California 
Pleceric) was at all times concerned a distributor of Philco 
major appliances and television sets (Pl. Ex. Nos. 55 and 59; 
Tr. 3621-3631; 3664-3667). Hale also served as an "associate" 
distributor of Philco major appliances and television sets 
mamene san Francisco market area. (Pl. Ex. Nos. 295, 296, 297, 
298 and 299). California Electric claims that it ceased to 
distribute Philco major appliances to retailers as of January, 
m963, while continuing distribution of such products to 
Iuitders. (Tr. 3665-3666; 3765). 

(2) Frigidaire Sales Corporation (Frigidaire) dis- 
tributes major appliances manufactured by the Frigidaire 


mavrsion, General Motors Corporation. (Tr. 4205-4208; Pl. Ex. 


-No. 36; Tr. 4292-4295). 


, 


(3) General Motors Corporation is a defendant herein 
E@eough its Frigidaire Division (Frigidaire). (Pl. Ex. Nos. 35 
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and -36). 

(4) General Electric Company (G.E.) distributes major 
appliances and television sets. Such G.E. products are dis- 
tributed in Northern California through the Northern California 
Pieeokect OF the General Electric Major Appliance Division, 
Meeeartered in Burlingame, California. G.E. majon appliances 
and television sets are manufactured by the General Electric 
Major Appliance Division in Louisville, Kentucky. G.E. at all 
times involved also manufactured such products through its 
Hotpoint Division, under the "Hotpoint" brand name. (Tr. 4129- 
Bed; 1390-4391; 4425; Pl. Ex. No. 547A). 

(5) Hotpoint Division of General Electric Company 
(Hotpoint) was sued separately as a defendant. During at least 
the period 1957 through 1959, Hotpoint also manufactured tele- 
vision sets. It distributed major appliances and television 
sets in Northern California through co-conspirator Graybar 
B@eereric Co. (Graybar). (Pl. Ex. Nos. 31, 32, 33 and 34). 

(6) Maytag West Coast Co. (Maytag West Coast) dis- 
tributed major appliances, pene teeta: home laundry ee 
washers and dryers, manufactured by appellee The Maytag Company 
(Maytag). (Pl. Ex. No. 134). Maytag West Coast is wholly 
owned by Meviag (ie. Se07) 

(7) Maytag has total operating control of Maytag 
West Gon Go (Tr. 3479-3482). 

(8) Borg-Warner Corporation (Borg-Warner) is the 
manufacturer of Norge brand household appliances. Norge appli- 
ances are distributed in Northern California by co-conspirator 


mume Lancaster Co. (Lancaster) (Pl. Ex. Nos. 46, 47 and 48). 


Q 


At the time the original complaint was filed in August, 1960, 
Borg-Warner owned and totally directed the operations of appel- 
lee Norge Sales Corporation (Norge Sales). The president of 
Borg-Warner, Norge Division, was the president of Norge Sales, 
and Borg-Warner officers and directors were on the Board of 
Directors of Norge Sales (Tr. 2484-2504; 2511-2515; 2517-2519; 
5366-5369; 5384). The Court below assumed, in deciding this 
case, that Borg-Warner would be fully responsible for the ac- 
tivities of Norge Sales in the context of the matters alleged 
in the complaints. (R. 1912, 1962). Dusing most of ther period 
involved, Norge major appliances were distributed in Southern 
California by Graybar (Tr. 2389; 5369-5373), the distributor of 
Hotpoint “appliances in Northern California. By TOSS, the dis- 
tributor of Norge appliances in Southern California was J. N. 
Megan CO. (Pl. Ex. for Id. No. aa The Northern California 
Gistributor of Norge appliances, Lancaster (Tr. 2357-2358), 
also distributed Motorola television sets. (Tr. 2357-2358, 
2393) . 

(9) Norge Sales Corporation (Norge Sales) was an 
entity created to market the Norge-brand appliances manufactured 
by appellee Borg-Warner (Norge Division). As noted above, it 
was- effectively fully owned and controlled by Borg-Warner. 
Norge Sales was not named as a party defendant in the original 
complaint, but was joined as a defendant in the action filed in 
1964. Pursuant to a motion for summary judgment by Norge Sales 
based on the statute of limitations provisions of 15 U.S.C. 


My ePlaintiffs' Exhibits for Identification will be referred to 
Seeeee tl. EX. for Id. No." 


§ 15(b), the District Court filed its oieer on June 4, 1965, 
dismissing Norge Sales as a defendant (R. 165-166). The Court 
expressly did not direct and determine anes its order was a 
final judgment pursuant to F.R.C.P. Rule 54(b). (See Pre-trial 
meoeeag, July 6, 1965, P. Tr. 64). 

; (10) Radio Corporation of America (R.C.A.) was in- 
volved herein through its manufacture and sale of television 
sets. Prior to 1957 and thereafter until May 31, 1964, R.C.A. 
television sets were distributed in Northern California by co- 
conspirators Leo J. Meyberg Co., and later ag A. H. Meyer Co., 


its successor company, and after May 31, 1964, by Calectron, 


Inc., which had acquired A. H. Meyer Co. (Pl. Ex. Nos. 88, 90 
mea 91). R.C.A. also distributes television sets in various 
areas of the United States, including Southern California, 
mmengia RCA Victor Distributing Corporation (Pl. Ex. for Id. 
No. 1702; and see Tr. 4672-4673, 4685). 

(11) Whirlpool Corporation (Whirlpool) manufactures 
major appliances. During the time concerned Whirlpool dis- 
tributed its major appliances in Ene Same Ways do haces ive., 
through co-conspirators Leo J. Meyberg Co. mor A. H. Meyers Gore 
and Calectron, mene’ (Pi. wee: 5081). Appellants offered 
to prove that PrCLA. had two of its officers serving on the 
Board of Directors of Whirlpool (Pl. Ex. £0r Id. No. 5066). 

54 Co-Conspirators: 


The complaints as originally filed named as defendants 


the distributors and manufacturers of the above-named major 


6/ These co-conspirators (in effect the same company) will be 
referred to as "Meyer". 
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appliances and'television sets, and four other leading manufac- 
tueees Of such products: 

@. Zenith products: Zenith Radio Corporattion (Zeageny 
Meamurtacturer, and H. R. Basford Co. (Basford), distributor. 

ib. Motorola products: Motorola Corporation (@oeteroia 
manufacturer, and W. J. Lancaster Co., distributor. 

ec. Beivania products: Sylvania Electric Products, 
Inc. (Sylvania), manufacturer, and Frank L. Edwards Co., 
distributor. 

d.. Westinghouse products: Westinghouse Electric 
Corporation, manufacturer, and Westinghouse Electric Supply Co., 
distributor (Westinghouse). 

Appellants also named as defendants certain major fur- 
niture or department stores retailing major appliances and 
television sets in San Francisco: R. H. Macy Co. (Macy's), 
Lachman Bros., Redlick-Newman Co. (Redlick), Sterling Furniture 
Co. (Sterling) and former appellee, Broadway-Hale Stores, Inc. 
(Hale). 

At the times involved Hale was a department store 
operator and retailer of major appliances and television sets. 
It operated 13 retail stores in Northern and Southern Canteen 
(eee): At the time U.S.E. opened, and until January, 1963, 
the Hale Division of Broadway Stores operated five appliance 
stores in Northern California; three in San Francisco, one in 
Sacramento, and one in San Jose. All the appliance stores ex- 
cept the one in Sacramento were closed on January 31, 1963 
(R. 157). These stores sold approximately $4,000,000.00 in 
appliances and television sets annually (Tr. 441). Hale also 


iad 


owned Dohrmann Commercial Company which leased the major appli- 
ance concessions at the various "Emporium" stores in San 
Francisco and elsewhere (Tr. 301; Pl. Ex. No. 4269, Answer 
No. 15). Hale also has owned approximately 24-1/2 percent of’ 
the stock of Emporium-Capwell Company, operator of the 
Emporium stores and Capwell stores in Northern California 
(ie 310). 

Appellants named the morning newspapers published in 
San Francisco, the San Francisco Examiner and the San Francisco 
Chronicle as co-conspirators; and also named certain trade 
associations in which the above-named defendants and co-con- 
Spirators were members as co-conspirators. (R. 14357 5Tr. 2198- 
2199). 

D. 
Pre-trial Proceedings 
1. Pre-trial Order 
a. Order Reguiring a Separate Verdict on 


The Issue of Liability: 
The Pre-trial Order filed August ey 1965 provided 


that the issue of liability must be determined by way of special 
verdict before the issue of damages would be tried before the 
samé jury. (R. 1608-1609). The appellees had contended in 
their pre-trial statement that there should be separate trials, 
before the same jury, on the’issues of liability and damages 

(R. 1103, 1123). This was opposed by appellants, (Pre-trial 
Pemimes Of May 27, 1965, P.Tr. 4-12, 5-21, 23-25; and July 6, 
1965, P.Tr. 127-132), and they filed a memorandum opposing ap- 
pellees' suggestion that there be a special verdict on the 
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liability issue (R. 1311). ‘The appellees submitted their memo- 
randum in support of such a ruling (R. 1334), and on July 6, 
1965, the Court ordered a separate trial on the issue of lia- 
bemecy (P.Tr. 50). 

Thus, the trial below did not involve any evidence 
relating to damages. The Pre-trial Order went so far as to 
exclude exhibits showing loss of sales and profits to appellants, 
which they contended were relevant, on the issue of liability. 


(Pl. Ex. for Id. No. 1500-1); Tr. 6363-6364). 


b. Order Limiting Triable Issues to Single 
Conspiracy to Boycott Appellamts mans 


Conspiracy to Monopolize by Boycott: 
Appellants' complaints clearly and specifically allege 


that the co-conspirator Hale had utilized its substantial buying 
power to obtain competitive advantages in the relevant market, 
and to deny ‘to appellants their rightful competitive position 
in the purchase and sale of products distributed by each vendor 
appellee and conspirator. (R. l, Pategraph 10; R. 15, aea- 
‘graph HO). . 
Appellees in their pre-trial statements stated that 
the issues framed by the pleadings col wed only a conspiracy 
ma sestraint of trade (R. 1103, 1106, ila 1118-1119). The 
Court requested appellants to make an offer of proof as to the 
existence of a vertical conspiracy entered into by and between 
Hale, the retailer defendant, and each manufacturer and distrib- 
utor defendant or co-conspirator; for example, by Hale (retailer), 
California Electric 1k Gfemsliemeeresy and Philco (manufacturer). 
Accordingly, appellants filed their Offer of Proof (R. 1481). 
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Appellees filed a memorandum in opposition. oe E5761). 

The Court entered a Separate Pre-Trial Order on August 13, 
1965, limiting the issues to be tried to solely a horizontal 
conspiracy in restraint of trade and a horizontal conspir- | 
acy to monopolize interstate trade and commerce. (R. 1608- 
1609). 

Thus, the Court's determination that the complaints 
failed to put in issue the liability of the appellees and 
co-conspirators to the appellants except on restricted grounds 
stated in the Order, specifically excluded any consideration 
of an existence of separate vertical price-fixing conspiracies, 
as follows: 

Philco Products: Hale and appellee California 
Electric, and co-conspirator Philco. 

General Electric products: Hale and appellee General 
PmceGtric. 

Hotpoint products: Hale, appellees Cenera tet feeerie, 
migepoint, and co-conspirator Graybar Electr ie) €o- 

Frigidaire products: Hale, and appellee Frigidaire. 

Norge products: Hale, appellees Borg-Warner (Norge 
Division) and Norge Sales, and co-conspirator Lancaster. 

. Maytag products: Hale, appellees Maytag West Coast, 
and Maytag. 
| Peak DrOdUGiES:: Pee and appellee R.C.A., and co- 
conspirator Meyer. 
Whirlpool products: Hale and appellee Whirlpool, 


and co-conspirator Meyer. 
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c. Separate Judgment Regarding Norge 


sales Conporatrven: 


The first complaint did not name Norge Sales as a 
defendant but the second complaint did. (R.1, 15). On 
May 17, 1965, Borg-Warner and Norge Sales each filed motions 
for summary judgment (R. 1079). Appellants opposed these 
motions (R. 1241). Argument on the motions was held on May 29, 
1965, and the Court ordered summary judgment in favor of Norge 
Sales, on the ground that the applicable Statute of Limitations 
(15 u.s.c. § 15(b)) had run as to any claim under the antitrust 
laws against that company. The decision was based on the 
grounds that Norge Sales had not been sued within four years 
from the alleged beginning of the conspiracy to which they were 
a claimed party. (R. 165-166). Appellants moved for a recon- 
sideration of the Order, on June 7, 1965. The Court denied the 
motion, and entered summary judgment in favor of Norge Sales 
Coeeune 14, 1965 (R. 165). | 

ye Duscovery Orders 

Despite repeated efforts, appellants were unable to 
obtain all memoranda, reports or notes pertaining to meetings 
rons two or more defendants ene or relating to appel- 
lants, because of unduly limiting pre-trial discovery orders: 

a. As to appellee R.C.A.: The Court refused to 

enforce a subpoena duces tecum requiring Mr. D. Gentile, 
BeC.A.’s field Penies representative in Northern California, to 
produce certain documents upon his deposition (R. 327a-332). 
- Appellants filed a Motion for an Order to Show Cause as to why 
the documents identified in the subpoena should not be produced 


nes) 


(R. 323-352), pointing out that the subpoena was duly served 
upon Mr. Gentile, yet no such documents were produced at his 
deposition, or at the depositions taken by appellees of 

other officers of R.C.A., Mr. Harold Maag and Mr. Fred Folson, 
(upon whom similar subpoenas duces tecum were served.) 

R.C.A. asserted that Mr. Gentile was an ecteatone’ 

only, and could not be served with an effective subpoena re- 
quiring appellee to produce documents. (R. 372). The Court 
denied appellants’ motion, and entered an order treating the 
subpoenas as a motion to produce documents under F.R.C.P. 
Rule 34; denying the production of any correspondence between 
R.C.A. and its distributor, co-conspirator Meyer, pertaining 
to appellants, which had been specifically requested in Item 
No. 5 (R. 328-330) of the subpoena. R. 413, 414. 

Penoiiants thereafter filed a motion for the produc- 
tion of documents, pursuant to F.R.C.P. Rule 34, addressed to 
all the factory defendants (R. 422). Item 15 requested pro- 
duction of all intraoffice reports, memoranda or notes per- 
taining to or relating to appellants, or the retail defendants, 
during the period of January, 1957 to January, 1963 (R. 422, 
425). The Court denied the motion as it concerned the produc- 
tion of these documents (Pre-trial hearing, August 7, 1964; 
P.Tr. 88-90). 

Plaintiffs further filed written interrogatories, 
pursuant to F.R.C.P. Rule 33, addressed to all the defendants 
(R. 625), which sought to determine whether or not any written 
statements or reports existed, reflecting any conversations 
“between an employee, officer, agent, or representative of any 
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defendant (or any subsidiary or affiliate) and any other per- 
fF son, having to do with the acquisition, sale, or advertising 
of the subject products by (i) the appellants, or (ii) by iene 
retail defendants. R.C.A. filed a partial answer (R. 646); 
after hearing on October 16, 1964 upon appellees' objections, 
the Court ruled that these interrogatories need not be 
answered (P.Tr. 6-10; Order at B.. Ov). | 
Appellants filed their interrogatories addressed to 
all defendants in December, 1964, sacseine! ieee specific state- 
ments as to the existence of documents reflecting conversations 
between agents of the defendants or their representatives con- 
cerning the matters ae by the complaints. (R. 790, 791- 
792). RecA‘ (R. 820) and other appellees objected to these 
interrogatories and the Court entered orders limiting the 
answers to facts of the existence of statements, reports or 
memoranda which expressly referred to appellants, and denying 
Eecowery of the existence of statements or reports concerning 
conversations between an attorney for a defendant, and another 
peccidant., concerning appellants. (See R. 971, as to RvGsfepe 
Appellants moved for the production Of all Cconme— 
Spondence received by the factory defendants from appellants, 
and any notes or memoranda concerning such communications 
eee 745, 749, No. 20): for correspondence between these parties 
and their distributors, concerning their refusals to sell to 
appellants (R. 745, 750, No. 22(c)); for any documents concern- 
ing conversations or statements by representatives of any of 
the retail defendants as to prices, competition and other re- 


tailers in San Francisco, or the San Francisco Bay Area (R. 745, 


i) 
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750, No. 22(d)); and concerning sales to discount department 
stores (R. 745, 750, No. 22(e)). The Court denied the pro- 
@uction of such documents as to R.C.A. (R. 127, 129). 

b. .AS to appellee Frigidaire: Appellants moved 
for an Order to Show Cause why documents should not be produced 
by appellee Frigidaire (R. 298-322), as it had failed to pro- 
duce documents eeu for in the subpoena duces tecum (R. 302- 
307) served upon one of its managers, Mr. John C. Shaw, Jr., 
and took no steps to quash the subpoena. Frigidaire claimed 
that the subpoena was not served upon a "managing agent" of 
Frigidaire; and objected to the broadness of Items 11 and 12, 
among others (R. 353). Among the documents requested were all 
Salesmen's reports pertaining to or relating to any conference 
a representatives of any defendant,-or plaintiffs (R. 305- 
306). 

--———-—-fhe-Court limited the demand to reports pertaining 
to plaintiffs, discount houses, and agreements, understandings 
or policies concerning retail prices, or terms and conditions 
upon which —— or distributor defendants purchased, re- 
ceived, or advertised household appliances (R. 419-420), 
adopting the precise position of appellee Beg ida yes onm aie 
question. | 


Appellants continued to request the production of all 


“salesmen's reports or field reports concerning meetings be- . 


tween Frigidaire and the retail defendants (Motion for the 
Production of Documents, filed June 5, 1964, Item 15, R. 422= 
425; Motion for the Production of Documents, filed November 17, 
1964, Items 20, 22(c), (a), (e), R. 745-749-750; Plaintiffs' 
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Interrogatories Addressed to All Defendants, filed September 29, 
1964, Items 2 to 6, R. 625-626; and Plaintiffs' Second Inter- 
rogatories Addressed to All Defendants, filed December 7, 1964, 
R. 790, 791-792.) Frigidaire responded to the Interrogatories 
iy Claiming all reports have been produced, but also objected 
to the production of such reports (R. 648, 649 and 803-804; 
R. 540; R. 878). The Court refused to require answers to the 
Interrogatories (R. 671), or to require the production of re- 
ports by Frigidaire, pertaining to meetings with the retail 
defendants (R. 419, 615; R. 977, 980). 
c. As to appellees G.E., Hotpoint, and Whiripool: 
These defendants objected to each and every attempt of appel- 
lants to obtain the reports of conversations between their 
representatives and representatives of Hale and other San 
Francisco retail stores; of letters to their distributors per- 
—taining to requests from appellants to obtain their products; 
of conversations with representatives of Hale and other retail 
defendants concerning Sales or the possibility of sales to 
discount stores; and of reports of conversations between their 
representatives and representatives of appellants. See: 
(1) Item 15 of Plaintiffs' Motion for 
Peeduction of June 5, 1964 (R. 422, 425), and G.E. and Hotpoint 
Pemieeerons (R. 507); Item 15 of Plaintiffs’ Motion for the 
Production of Documents Addressed to Distributor Defendants 
—(R.—434,-437), and G.E.'s objections (R. 507); and the Orders 


entered (R. 672 (Hotpoint), R. 679 (G.E.)). 


——_—<—<———< aos 


Whirlpool's objections to the motion for production 
G@e June 5, 1964 (above) at R. 524; order as to Whirlpool (R. 598). 
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(2) Plaintiffs' Interrogatories to all de- 
fendants, September 29, 1964 (R. 625-626); and objections of 
G.E. (R. 669, see Pre-trial hearing, October 16, 1964, P.Tr. 6- 
10), and of Whirlpool (R. 642); and Order entered thereon 
(R. 671). 

(3) Appellants' motion for production 
(Items 20, 22(c), (d), (e),) filed November 17, 1964 (R. 745, 
749-750); objections of G.E. and Hotpoint (Pre-trial Hearings, 
December 30-31, 1964, P.Tr. 244-248; 255-259: 287-293); and 
Orders (R. 1061 (Hotpoint) R. 1055, 1058 (G.E.)); Whirlpool 
objections to motion (R. 893); and order (R. 1017). 

(4). Plaintiffs' Second Interrogatories to 
All Defendants, filed December 7, 1964, (R. 790, 791-792); and 
objections of G.E. (R. 797, 798), and Whirlpool (R. 809). 

The Court ordered that answers to the Second Inter- 
rogatories would be limited to statements expressly referring 
—to appellants, and not those having reference by implication 
or inference; and did not require defendants to identify attor- 
ney Per yLews with other sane (R. 970) . G.E.'s subse- 
__quent answers appear at R. 1237; Whirlpool's subsequent answers 


eee. L050. 


dad. _As to appellees Maytag and Maytag West Coast: 


These companies did not object to appellants’ inter- 
Meeeeeries. See Maytag answers (R. 652, 657). These appellees 
objected to Item 15 of the June, 1964 motion for production of 

_ documents (R. 424, 425) on the ground they did not have any 
Such documents: Maytag objections to motion (R. 559) and Order 


(R. 784); Maytag West Coast objections to motion (R. 554) and 
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SOrder (R. 787). These appellees responded the same way to Plain- 


tiffs*. Second Interrogatories (R. 1023, °1028),;. after objection(R. 84 

Maytag and Maytag West Coast objected to the Items 20, 
22(c), (d), (e) of Plaintiffs' Motion for the Production of 
Documents: as to Maytag (R. 745) and as to Maytag West Coast 
(R. 687). (Maytag objections (R. 851) and order thereon, deny- ~ 
ing only Items 22(d) and (e) (R. 1006); Maytag West Coast ob- 
jections (R. 865) and order thereon (R. 1010).) 

The pre-trial order of Judge Weigel, dated March 14, 
1963 (R. 270), had expressly made available to all defendants 
the memoranda and notes prepared by representatives of plain- 
tees for their attorneys. 

E. 
The Trial 
The trial commenced September 3, 1965, and evidence 


was taken until November 8, 1965, at which time appellants 


—rested their case and-moved for the application of all evi- 


dence theretofore received against any single defendant or co- 

Reaecator, against all defendants (Tr m66 04, 6605, 6608). 
___All the appellees jointly and setavebary then moved 

for a directed verdict anda Bigot of the case (Tr. 6609): 

Hale, R. 1782; Borg-Warner, R. 1794; R.C.A., R. 1807; 

Geatietigaitre, R. 1821; Whirlpool, R.“28@65; G.E., R. 1883; 

California Electric, R. 1902; Maytag and Maytag West Coast, 

R. 1894. 

a Argument on the motions was heard on November 10, 

1965 (Tr. 6632-6827). The jury was recalled on November 15, 


1965 when various additional exhibits of appellants were placed 
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in evidence, and certain motions by appellees to strike evi- 
dence were granted (Tr. 6836-6902). Thereafter, the Court 
granted the motions of the defendants (Tr. 6916). In granting 
the motions, the Court prepared an opinion which he read to 
the jury (Tr. 6902-6918). 

As to appellants' motion, the Court ruled that all 
documentary evidence offered against a defendant or co-conspir- 
ator would apply to all defendants, except Pl. Ex. No. 491, 

- which was admitted against Frigidaire only (Tr. 6854). rest 
mony of certain conversations which were admitted into evidence 
against individual defendants, however, “= not applied 
against all defendants: the testimony of Mr. Bert Green, wit- 
ness for appellants, who testified concerning a telephone 
conversation (Tr. 5507-5515) was limited to appellee Borg- 
Warner (Tr. 6854). Conversations between Mr. Bernard Freeman, 
president of Manfree, and Mr. Muntain of appellee California 
- Electric--were-admitted only as.to.Califommia _Bileetric, (Tr. 6353— 
6655). 
| Thereafter, on November 26, 1965, judement was 
_ entered against appellants entitled “Judgment on Directed 
Verdict and Order Dismissing Ciiiplaincs" (R. 1977-1978). The 
- Court also filed its Memorandum Opinion and Order granting 
motions for directed verdict (R. 1912-1976)... Following the 
entry of judgment, a hearing upon bills of cost filed by ap- 
pellees was held on November 30, 1965, and costs were assessed 


_ against the appellants in the sum of $22,089.62 and ma@empare 


@e the judgment (R. 1978, 1979). 


Ze 


leer, 


Rulings of the. PiriadleGourt 
As _ to Appellants' Evidence, and Costs 


It is submitted that the record shows that the trial 
court erroneously ruled in many instances upon the inaneri.aeel 
bility of appellants’ evidence offered, in its interpretation 
Of the issues to be tried, in its pre-trial discovery orders, 
and in taxing costs. These errors have been detailed in ap- 
pellants' Specification of Errors (Appendix A), and may be 
highlighted as follows: 

1. The Court ruled that the corporate defendants 
: and co-conspirators were not bound by the statement or actions 
of their sales representatives. It apparently held that such 
persons were not managing agents, or agents of sufficient 
authority to bind their principals by their words and deeds. 
However, the record is replete with evidence that such persons 
were clothed with authority by their principals to deal with 
stores such as appellants, take purchase orders, and discuss 
Sales policy. | 

| ae It was ruled that California Electric was 
“not bound by the statements of its salesman, Mr. Muntain, as 
to matters within the scope of his authority. (Tr. 3932-3933, 
3940-3941). | 

b. It was ruled that appellee R.C.A. was not 
bound by the statements of its field sales representative Ow 
the entire State of California, Mr. Gentile (Tr. 4645-4648, 
4748-4750). 

| c. It ruled that Mr. Erickson and Mr. Carlson, 
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salesmen for co-conspirator teaver, were not in positions of 
sufficient authority to permit evidence of their conversations 
with Mr. Freeman and Mr. Boyd of Manfree into evidence. (Tr. 
4846, 4984). 

2. It ruled that evidence of conversations between 
representatives of appellants and those of appellee and co- 
conspirator distributors, would not apply to the appellee or 
co-conspirator factory user ine those distributors with price 
lists, advertising funds, and product; despite evidence of com- 

plete exchange of information between factory and distributor, 
of repeated visits to such local vendors by ied repre- 
sentatives, and of correspondence dealing with local prices and 
Macias of the local market. Memorandum Opinion, R. 1912, 
1923, 1929, 1933. But see Pl. Ex. for Id. No. 431 (Appendix B 
herein); Pl. Ex. for Id. Nos. 343, 344 (Tr. 6497-6508); Pl. 
Ex. for Id. Nac... 348, 5060, S0GR;- 5068, 5070; Tae L2teriZiz; 

feo o9o2—2968 ,- 2389: Tr. 2590-2592; 2629a-2643; Tr. 2914-2916; 
Tr. 3090-3092; Tr. 3246-3252; Tr. 3588-3592, 3610-3612; Pl. Ex. 
Nos. 349, 350; Tr. 4965-4701, 4707-4708, 4716-4717; Tr. 4724- 
4727, 4728-4730, 4732-4735, 4738, 4744-4745; Tr. 4751; Tr. 

4768-4769; Tr. 4860-4861; Tr. 5021-5028. 

3. It refused to apply the express admissions of 
Mr. Valenson of California Electric, either to that appellee, 
or to any other appellee or co-conspirator. (See Specifica- 
@ion of Error, No. V, A, 1). 

, 4. It would not permit appellants to prove their 
attempts to obtain products from Los Angeles, while the boycott 
was in full force against Manfree. (See Specification of Error, 


Daw 


~- - . 


bom. v.93, S°7; V, wt, Stade. 

5. It refused to penance appellants to introduce 
evidence proving that co-conspirators Meyer and Hale worked 
together to investigate the sources of supply of R.C.A. prod- 
ucts being sold by a discount store in the San Francisco Bay 
Area. It also precluded proof that Meyer and appellee R.C.A. 
worked together to prevent Spiegel Outlet Stores, a retailer 
who advertised R.C.A. at "cut prices" in San Francisco news- 


papers, from obtaining R.C.A. television sets, either locally 


or by transshipment. (See Specification of Error, Nos. V, I, 3; 


aneey, D, 6.) 
a It refused appellants' offers to prove that Hale 

had the purpose and intent to control local netadd Gompeuieion 

in the products involved, by proof Of Hale's earlier efforts 


to deprive a neighboring store on Mission Street, San Francisco, 


of the leading brands of such products. (See Specification of 
-~Error-No. V, I, 21-22.) . 
7. It ruled that appellants could not introduce 
evidence to show that ee Cy had inReeeS enat ee) eee 
—dealers did not engage in retail price competition; and that 
-—it-had recognized, in intra-company eS that fran- 
ee a discount store in the San Francisco area would seri- 
ously jeopardize its accounts with local large appliance and 
‘department oeseeh (See >Specificationrot Errer, Ne. Ww, Crear) 
8. It refused to admit testimony that co-conspir- 
_ators Graybar and Westinghouse were subjected to pressure from 
San Francisco dealers to prevent them from selling to discount 
stores, and were threatened with a loss of such retail accounts 
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eewey did so. (See Specification of Error, Nos. Vv, °C, 3-4; 
ena V, I, 4:.) 

9. It rejected appellants' offer to show that ap- 
pellee Maytag admitted that it had made a conscious change in 
its sales policy, when it cancelled Manfree's franchise, and 


refused to sell to appellant further. This ruling was made 


despite Maytag's defense that the inefficiency of Manfree's 


Sales force was its reason for refusing to deal. (See Speci- 
mrtication of Error No. V, G, 2.) 

10. It refused to permit appellants to prove the 
contents of conversations between Mr. Alpine, U.S.E.'s presi- 
dent, and various representatives of the vendor appellees and 


co-conspirators, on the grounds that Mr. Alpine died before 


defendants were able to cross-examine him concerning memoranda 
| ; 
prepared for his attorneys, concerning such conversations. 


(See Specification of Error No. V, H.) 


—~il1l. It taxed items of costs improperly allowed to 
appellees under law. (See Specification of Error No. Toy) 
- : 
eons Presented 
-l. Did the evidence presented by appellants, given 
the benefit of all inferences it fairly supports and viewed as 
a whole, allow reasonable men to conclude that a combination 
and conspiracy between appellees and co-conspirators existed, 
with the purpose and result of boycotting appellants, prevent- 
aed fhe £rom purchasing and advertising major appliances and 
television sets? | 
2. Did each individual appellee participate in that 
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Baibenation and conspiracy? 
_3. Did the Court commit prejudicial error in exclud- 
ing evidence offered by appellants? 
4. .Did the rulings of the Court duzing trial, pre= 
aking appellants from calling former employees and officers 
of Reed ices ‘as adverse party witnesses under F.R.C.P. Rule ~ 
43(b), or from calling such representatives of co-conspirators 
aS. unwilling.or hostile witnesses under Rule 43(b), and limit- 
ing appellants' cross-examination of such witnesses, errone- 
ously ea iiudice appellants? . 4 , 
5. Did the Court commit prejudicial error in order- 
ing a separate verdict on the issue of liability, not permit- 
ting the case to be decided upon a Single, overall verdict, and 
thereby precluding the introduction of any evidence of iteeneiee 
imjury to their businesses, by appellants ? 
: ~ 6. Did the Court commit, prejmdicial emrer in Wet: ‘ 
—allowing appellants to present evidence against appellees, 
—based upon their-entry-into vertical conspiracies to maintain 
list prices on the subject products with other appellees and 
Ee-canopirators, to the injury of appellants? 
7. Did the Court commit prejudicial error in dis- 
missing appellee Norge Sales as a party? 
8. Did the Court commit prejudicial error in refus- 
Bang to apply evidence of statements and acts of certain of 
appellees' managing agents against them, and against other 
__ appellees, and in refusing to allow such declarations and ad- 
missions probative value? 
S. Did the Court commit prejudicial error in) denying 
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certain pre-trial discovery procedures, and thereby discovery 
of material evidence, to appellants? 
10. Did the Court grant costs to appellees which 
were not properly taxable against the appellants? 
H. 
Statement of Facts 


1. Major Appliances and Television Sets Weme) Adven— 
Mieedsand Tagged at Factory List Prices_by Defendant Retailers 
in San Francisco: 

a. List prices on retail sales were established 
by the vendor defendants and SGillowea by the 
Gefendant retailers: 

The manufacturers of the subject enoduaae published 
price lists covering ee respective models for distribution © 
to the trade, with list (or retail) prices shown thereon; as 
demonstrated by the following evidence: 

(1) Frigidaire: Pl. Ex. Nos. 1903-1908; 

(2) G.E.: Pl. Ex. Nos. 1909-1916, 1937, and 4130; 

(3) Hotpoint: Pl. Ex. tom td. io. 5050. 

ta)’ Magztag:. Pillage Fee. Nose. 1920 gas017; 

(5) R.C.A.: Pl. Ex. No. 1947; 

(6) Whirlpool: Pl. Ex. Nos. 1933, 1934, 1935 and 

6aiGu , 
(7) Borg-Warner (Norge Sales yet Pl. Ex. No. 1924; 
(8) Philco: Pls» Ex. Nos..1899, 5020, 1943, 1944 
and 5022; see also Pl...Ex. for Id. No. 5019. 

The distributors prepared price sheets based upon 

these factory price sheets, for submittal to their retailers. 
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in San Francisco, most of the distributors adopted a policy 


of publishing "coded" price sheets, by which different retail 


dealers were granted different purchase prices. But despite 


the fact that the prices charged for the Same model varied 


(dependent on the particular dealer's coded price sheet), all 


price sheets contained the identical list price. So-called 


“volume discounts" in dealer prices were in reality based upon 


the dealer's status with the supplier, and not upon the volume 


of orders given. 


For evidence of this nature relating to distributors, 


see: 


@) 


(2) 
(3) 


(4) 


(5) 


California Electric: Pl. Ex. Nos... 1899, 5@22; 
1926-1931; (see also Pl. Ex. Nos., 62A-F, 63, 65, 
and 66). | | 

Lancaster: Pl. Ex. for ids. Nes.. £922) ieee 
Meyer: Pl. Ex. Nos. 1948,,. 1936. 

Graybar: Pl. Ex. Nos. 1917, 1918, amd Be2e- 


Maytag West Coast: Pl. Ex. Nos. 1921, and 4346. 


These list prices were given to the retailers in 


Price sheets disseminated by the distributors: 


(1) 


(2) 


Hale-Meyer (R.C.A.-Victor) : PL. Ex. Neer. 1963 
and 1948. 

Hale-Meyer tinibejacen Pl. Ex. Nos. 1963 and 
LOS6 . . 
Hale-Calectron: Pl. Ex. No. 5073. 

Hale-Maytag West Coast: Pl. Ex. Nos. 4346, and 
A its 


Heme -CeB.: Pil. Ex. Nes. 8953 and 1954. 


. 
To i an % 


(6) Hale-Frigidaire: Pl. Ex. Nos. 1952 and,1950;,(see 


also-1903-1908). 
(7) Hale-California Electric: Pl. Ex. Nos. 1958, 
1927, 1928, 1929, 930 * 1981, “and 1949. 
(8) Hale-Lancaster: Pl. Ex. No. 1957. 
(9) Hale-Basford: Pl. Ex. Nos. 3051, 3052, and 1901.~- 
(10) Hale-Sylvania: Pl. Ex. Nos. 334. 
(11) Hale-Westinghouse: Pl. Ex. fe. Bis 5 a we 
be. Retailers were required to advertise at 
factory list prices in order to receive co- 
operative advertising funds from defendant 
vendors: 
Newspapers charge national firms, such as the manu- 
Seeweers of the products involved in this case, much higher 
advertising rates than they do local retailers. (Pl. Ex. 
No.-4345). Thus manufacturers make available large advertis- 
ing funds to selected retailers so that these local concerns 
will advertise their products in local newspapers and other 
local advertising media, taking advantage of the less expensive 
rates. These funds potentially can be used for such advertis- 
ing under the authorization of the ae itself, or of its 
distributor, or by all retail dealers handling the products 
-in a particular competitive (market) area like San Francisco. 
“Such funds may also be used to sponsor and support the adver- 
- tising of the factory's products under the listed name of the 
leading or "key" dealers in the market area. 
The factory appellees and co-conspirators generally 
divided their advertising moneys into three types of funds 
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for use in the San Francisco market area: (i) egular “co- 
operative" advertising funds, (ii) "key market" advertising 
funds, and (iii) funds earmarked for specific retail accounts, 
Called "Special Funds" or "Key Dealer Funds" (or other such _ 
Special identification by letter or number). All advertising 
funds are made available by the factory directly, or through 
its distributor, to the retailers. In the case of the special 
funds, the money is earmarked specifically for the use of cer- 
tain “key" retailers who enjoy special dadvertising rates. The 
evidence of this nature relating to the factory appellees and 
eee picators may be seen as follows: 
(1) Norge: Pl. Ex. Nos. 4089, 4350, 4357, 4359, 
4098, 4099, 4101, and 644. 
(2) § Phideo: Bl. Ex. Nos. 655,654, 656, 342) ieoor 
1847-1898, 4349, 866, 70-73, 975, /7—-/37e4 or 
647, 648, and 1740. 
(2) Maytag: Pl. EX. Nos. 1059, 10347 1035, ToOEek? 
237, 772, ana 773% 
(4 FPrigidaize: Pl. Exg@gNos. 637, 937, 2081, 2052, 
2060,.2061, 2064, 2063, 2070,42059,54297,. 13) 
921, 928, 933 and 934. 
Go G.B.: Ple xe Nos. 712,,713,.715, 714 and 
7 LAE | 
(6) Hotpoint: Pl. Ex. Nos. 1094-1107, 28, 4384, 
4385, 4386, 4387, 4390, 4388, and 4389. 
(7) R-C.Ag: Pl. Ex. Nos. 99, 575,@amner lade. 
(8) Whirlpool: Pl. Ex. Nos. 5081, 667, 5085, 5084, 
4237, 665, 658, 686, 687 A-C, 688, 689, 4236, 
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680, 681, 574, 4227, 4237, and 5078... 

From this evidence, it may be seen that regular co- 
operative advertising funds are generally earned by the retailer 
based on the total amount of its purchases over a given period 
of time. Key market advertising funds are specifically desig- 
nated by the factory to promote its models in a certain 
metropolitan area. Special funds or key dealer Fane aes 
designated by the factory for the use of oath te iat retailers. 

“Most of the advertising of the subject products con- 
ducted in San Francisco was placed by co-conspirator Hale and 
the other oa store co-conspirators, who received all three 
types of Secs (aL. and see” in g216 2 atoa)e 

ene with eeeenenee advertising funds, mostly pro- 
vided by the factories, the local appellees and co-conspirator 
distributors enforced a price-advertising program which required 
Wiemrecat retailer to advertise at SRESicy pEiee ccc Lom 
instance: 

(1) California Electric: Pl. Ex. No. 342; which 

Weeaas. a9) Peavant Par cues No. 342 €): 


"Co-operative credit not approved under 
following circumstances: 


"It is understood and agreed that no 
Bap lication for cooperaeive Credit wii be 
approved ... 


ceek Xxx, 

"C. ir prices are other Chan our current 
recommended prices or if ad offers a form of 
discount, or states an unauthorized specific 


allowance aS a trade-in offer in either dollars 
or percentage . 


(2) Graysar: Pl. Ex. Nou 330ry G&leetive January 2, 
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"I. From time to time advertising monies 
will be made available to franchised Hotpoint 
dealers serviced by Central Pacific District 
Of Graybar Electric Company, Incorporated. 


“II. These advertising monies must be 
L authorized in advance, in writing, on Graybar 
£onpm SF 922. The fexmemust be initialed 
by Graybar field representative and counter- 
signed by authorized Graybar management. 


ke kkk Re 


"IV. All advertising must conform to the 
following basic rules: 


kek 6k Ok OX 


"D. No credits will be issued on 
advertising which is run below minimum 
recommended advertised price. A list of 
these prices is attached. This list will be 
amended from time to time as competitive 
Situation warrants." 


(3) Maytag West Coast: Pl. Ex. No. 337 reads, in 
relevant part, concerning Hale's advertising in "San Francisco 
Papers" in 1959: 


" . - e Advertisement not to show list 
-price or cut price, but.will show only X num- 
ber of dollars per week. 


kkk kK * 


"4. The distributer wiekl not pas fer 
classified advertising; advertising contain- 
ing unauthorized price reductions; advertising 
that is misleading or false in any way; news- 
paper advertisements containing fewer than 
four columnages; radio or television advertis- 
ing consisting of fewer than 12 10-second 
announcements or the equivalent thereof." 


(4) Lancaster: Pl. Ex. No. 4355 reads as follows, 
in relevant part: 
"TO ALL DEALERS: 
"In order to better serve you and your company 
and to expedite your cooperative advertising 


claims, please be advised that the following 


a8) 


processess (sic) will be in effect Joe ea ale 
1961 through December 31, 1961: 


*k& £4 OX oe eX 


[5>- et duality for co-op Dar thicapatkiom, sak: 
ads must conform to Motorola, Norge, KitchenAid, 
Eureka and York Co-Op Policy . 


ek kek kK kK OF 


"7. All newspaper ads must carry product 
diiustrations and all advertising must bevGnay 


on current models pa ‘suggested retail prices 
er monthly terms 


(5) G.E.: Pl. Ex. Nos. 714, 717, and 708: Ex. No. 
708 is a letter dated September 28, 1961, on G.E. stationery 


("Major Appliance Division . . . General Electric Company, 
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Merthern California District") addressed to Mr. Carol Rogers 
of co-conspirator Hale, as follows: 


~“"Dear Carol: 


"Attached is the layout for your October Home 
-——-Fair that we pe CSI the last time I was in 
to see you. 


We-would recommend a price of $259.95 on the 
WA850 washer and $209.95 on the SP50V dish- 
Washer. In so far as the LJ12 refrigerators 
are concerned, since you. are the only dealer 
in the market who has any of these on hand, 
you are free to price this as you see fit. I 
‘would suggest you check with Mr. Thomas on this 
for his recommendation. 


kK Kk Ke 


—WVeby  emuly  YOurs:, 

"/s/ Tom Crossley 

A ee ee Ca Sie ey. 

"Sales Training Specialist 


“EAC 
"Attachment" 


(4) “Frigidatre: Pi. Ex. No. 333 (Meilgudaire s 
"Cooperative Advertising Plan" for 1955-1957) reads as follows 
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Merelevant part, under "general Provisions": 


: "4. The basis for determining the extent 
of such participation will be 1% of the sug- 
gested retail price at the end of each month, of 
eligible products billed to the Dealer, or a 
fixed amount established by the Factory on cer- 
tain eligible products , . . but the amount of 
participation with any one dealer should not 
exceed 5% of the suggested retail price of 
eligible products billed to the Dealer. . 

(er. 1-2). 


kek eK Kk KK 


"Under no conditions should prices or 
price copy be changed from that originally 
contained in the printed material furnished 
by the Factory, either direct or through 
Frigidaire's advertising agency, for Factory- 
paid (national) advertising. 


" Ads that may be run over the District's 
Signature that mention price or prices must 
uwse the current factory suggested prices, and 
reference thereto in the advertising must 
follow precedent established in factory-paid 
(national) advertising ads; otherwise, the 
advertising will not be eligible for Co-op 
Batticipation. . ." (pg. 6) 


See, also, factory-established prices at pp. 24- 
Eee OL Ex. NO. 333; 
(7) Meyer: Pl. Ex. No. 1161 is a form Of eMey eras 
Mscrative Bose casdins agreement mea with all its retailers. 


his Exhibit reads, in relevant part: . 


" Dealer Co-operative Advertising Agreement 


* Kk &€ Kk Kk OF 


" Important regulations on reverse side-please 
Somoly. . « 


" Participating Advertising - Reimbursement will 


not be allowed for advertising in which is featured 
other products competitive to the product being adver- 
tised. (On reverse side.) 


" Price Cutting - Reimbursement will not be made 
for any advertising featuring a cut price." (On reverse 
side.) 


Mr. Richard Sanford, as a former officer of co-con- 
spirator Hale, testified as follows conserning the Operation 
Of the Meyer advertising program for retailers in the San 


Francisco market: 


"(MR. SANFORD): We had to advertise in the 
newspaper at the suggested list or at no list at 
all in order to get any co-operative money from 
the Meyberg Company. 


"Q. If you put a price at less than the 
distributor's suggested list you would not get 

any co-operative advertising, is that correct? 

"A. nee is Gorrece." (Tr . "603 ) 

See, also, Pl. Ex. No. 1956 (A-AF), Meyer price lists 
for Whirlpool appliances given to Hale, and GOneaining) “lice 
prices" .and "suggested list prices" (Tr. 615-625). 

(8) See also Basford (Zenith brand): Pl. Ex. 

Mo. 3054. 
c. The Retail price shown on the retailer 
defendants' price tags corresponded with 
the defendant factory or distributors' 
iis pereos 

themlesds sdiverticmmcg retarler thug alco. tagcecu 
(the price marked on the tag zGPicad to the individual unit 
on the floor of the store) the products involved here, at the 
list price. (Tr. 600-604; 1891-1892; 1743-1746; 2273-2274). 
The list prices of the factories and distributors allowed large 
Margins; well over 30% (see the price sheets admitted in evi- 
dence, identified above). 


Mie policy Of appellant Menmtreervaceeo sell at a 
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retail price based on cost, plus 20%. This policy clearly was 
in conflict with Hale's admitted desire to maintain higher 
margins of 30% to 40% over costs, on tence or similar mer- 
chandise. (Pl. Ex. Nos. 349, 350, S507S> Tr. 270>2ym) | 

Pins. NO. 4227, an intraoffice memoranda between 
personnel of appellee Whirlpool, shows the ability of the key 
dealers in San Francisco to demand and receive larger margins. 
The letter states, in pertinent part: 

", . . Dealers percentage will be an advertised 

Distt, Of S229.95qgt0 COrrespond Witt tines Vamger 

margins requested in the San Francisco area by 


the accounts due to local situation." 
(ir. 5137) 


2. Joint and Collaborative Relations Among Co- 
conspirator Hale and The Factory Defendants were Established 
By Substantial Evidence. 


The manufacturers of major household appliances and 
television sets sought to make Hale, or the other retailer 
defendants, their major representatives in San Francisco. 

Each factory defendant made special advertising funds 
pvailable to insure that Hale advertised its product in the 
San Francisco ee Hale, however, as the evidence 
shows, refused to advertise a factory's product, knowing the 
value of the Hale name in the local ad, as a means of applying 
pressure upon such manufacturer to insure its participation in 
the conspiracy to refuse to sell the subject products to 
T/ See Pl. Ex. Nos. 646, 647. These transactions all occurred 
in 1957 and 1958, during the time Manfree was selling Philco 
Iibeend major appliances (Pl. Ex. No. 1523). Hale refused to 
advertise Maytag products at all in 1958, during the period 


Manfree was able to obtain and sell Maytag major appliances. 
Wel. Ex. No. 4153). 


appellants. For this reason, Hale did not use the special 
advertising funds earmarked for it under NOotg ee *key Hecoune 
advertising program invl957, (Par: Ex. No. 644). This other- 
wise unexplained refusal of Hale to use such funds coincided 
with the period of time that appellant Manfree was selling 
Norge appliances, i.e., May, 1957 to October, 1957. (Pl. Ex. 
me. 1523). | 

Hale deducted large amounts of claimed credits for 
advertising expenditures from its checks sent to the Philco 
factory, which deductions were unauthorized by Philco because 
; at the time Hale was not buying sufficient amounts of Philco 
products to warrant the deductions. (Pl. Ex. Nos. 646, 647, 
and 4349). Appellee California Electric (the Draes <6 - 
tributor in San Francisco) volunteered $10,000.00 from its 
advertising funds to cover Hale advertising costs for Philco 
ads, after Philco had refused to allow Hale any further adver- 
| tising funds. (Tr. 3735). 
As concerns appellees Borg-Warner (Norge Division) 
| ar Norge Sales, advertising Eunas ite made available for Hale 
and Macy's alone, under the Key Dealer or Key Account Funds 
(Tr. 2669~2674, 2682-2688, 2700, 5387-5391, 538-542, 2365- 
: 2368; Pl. Ex. Nos 4098, 643, 644, 4350, 4351, 4359, 
| 4357, 4098 (B, G, H), 4099, 4101, 4102; see, also, Tr. 2412- 
| 2416). In 1959 and 1960 Hale received $12,000.00 in adver- 
tising funds from Norge Sales (Id., and see Tr. 2695-2697). 
Norge Sales invited Hale's representatives to attend its 
Meectal factory parties, Open only to its "key accounts”. 
(Pl. Ex. No. 4089). 
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As concerns appellee Hotpoint, it made special adver- 
¥ 


@uewng funds available to its distributor, co-conspirator — 


Graybar (Tr. 3219-3220, 3223-3248; Pl. Ex. Nos. 4384, 4385, 


4386, 4387, 4390, 4388, 4389A-C). In turn, Hale received spe- 
cial Key City funds from Graybar for the advertising of | 
Hotpoint appliances (Pl. Ex. Nos. 1094-1107; see Tr. 1420- 
1475). The Key City funds of Graybar-Hotpoint were not oxdi- 
nary co-operative advertising funds (Tr. 3080-3088, 3093-3100, 
3123-3124, 3229-3233). Macy's also received extensive adver- 
tising funds from Graybar to advertise Hotpoint appliances 
Seereeclo2—-3165; 3229-3233; Pl. Ex. for Id. No. 4364, Tr. 3258- 
3264.) | 
R.C.A. permitted its distributors a basic aiiouce 
to develop advertising funds, based on the volume of goods 
purchased (Pl.Ex. No. 99; see Tr. 4765). But in addition to 
these co-operative advertising fund allowances, R.C.A. supplied 
Bcaitlonal advertising funds for particular promotions ca 
4765-4766, 4792, 4797). Hale received a special authorization, 
Wo. 1001, in the amount o£ $2,325,00, eins to R.C.A. yiceee 
Bemus. NO. 575). Hale received extensive advertising funds - 
=eom CO-conspirator Meyer for the newspaper advertising of 
Pec .A. nelenarlee sets under Hale's name (Tr. 4857-4860; see, 
also, Pl. Ex. No. 1846). | 
Appellee Whirlpool developed a special advertising 
program for Hale (Tr. 576-577; 1249-1282; 1493-1500; 5068-5073; 
5083-5108). Twelve thousand dollars was allowed for a special 
Pame S promotional program concerning Whirlpool products in 1959 
(Pl. Ex. Nos. 689-C, 685A-C, 689A-B, 686A-E, 687A-C, 665, 4236, 


39 


4237). 

Appellee and co-conspirator manufacturers arranged 
for special meetings at their main offices, and elsewhere, 
between their officers and the officers of Hale (Borg-Warner, 
Semen —523; Hotpoint, Pl. Ex. No. 638; RiCsA., Tr. 536-539, 
222-224, 256-259, 574-575; Whirlpool, Tr. 260-280, 1403=i4o5) 
pyo-579, 587, 1493-1495, 1501-1502). 

Appellees Borg-Warner, Whirlpool, and Hotpoint manu- 
factured special models of merchandise for their Key Accounts, 
which were sold to Hale (Tr. 446, 830-831, 835-836, 1506-1508; 
foeeews NOS. 1933, 1934, 1935; see Tr. 5127-5128, Pl. Ex Nos. 
4089 and bO7a) - 

Bach of the factories maintained regional repre- 
sentatives in the San Francisco area, and these regional 
representatives visited Hale and other retail accounts. (Borg- 
Warner (Mr. Gene Schick), Tr. 2914-2918; 2963-2964; Hotpoint 
(Mr. Orville Ransome), Tr. 4434-4436; 4445, 4458-4460: R.C.A. 
(Mr. Dan Gore eM as weil lek@ilefgisio sin), i215 jae, NO. 4344, 

Tr. 4695-4701; 4768-4769; Whirlpool (Mr. James Walker), Tr. 
5031-5034; 5041-5046; Frigidaire (Mr. John Shaw), Tr. 4292- 
4297; 4302-4307). 

| 3. Direct Relations Between the Distributor Defend- 
ants and Hale. 

Hale was co-conspirator Philco's "Associate Distribu- 
Seoeeemethne San Francisco area. Appellee California Electric, 
as the Philco distributor in the area, supervised the alloca- 
tion of special advertising or promotional authorizations given 


to Hale as the Associate Distributor. (See Pl. Ex. Nos. 295- 


ALY 


" 


ues, «6654, 656, 70, 71, 72, 75, 77, 78, 79, 1369, 4349, 
4363, 1790, 1847-1898, 866A, 866B; also see Tr. 851-852, 1087- 
1096). | 

G.E. allowed Halte 100% paid advertising, amd otsened 
it special "closeouts" of certain model numbers. (Tr. 805-806; 
emer Ex. Nos. 708, 712, 713, 715, and 717). 

Frigidaire allowed Hale special funds and "Key City" 
funds for advertising purposes. (Tr. FAG= aT Ts 780-781, 794, 
Meee eoe23, 4256-4259; Pl. Ex. Nos. 937,- 4297, 781, 697, 698, 
O29, 2058, 2060, 2061, 2064, 2068, 2070, and 2059). 

Maytag West Coast allowed Hale special advertising 
funds. (Tr. 3343-3346; Pl. Ex. Nos. 1081, 1059-B, 1061-1062, 


mos, 1035, 4054, 772, and 773). 


4. Appellees Refused to Deal with Appellant yw amem@ec, 
and Prevented Appellant United Shoppers Exclusive from 
Advertising in the Morning Newspapers in San Francisco. 


a. Appellant Manfree's leading brands were 
cancelled: | 

The evidence is undisputed that the factory appel- 
lees, or their Northern California Sie at otas, refused to 
sell major appliances and television sets to appellant Manfree, 
and that appellant U.S.E. was unable to advertise at all in 
the two morning San Francisco newspapers, The San Francisco 
Examiner and The San Francisco Chronicle. This evidence may 
be summarized as follows: 


When Manfree opened in May, 1957, it was retailing 
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8/ 


Major appliances manufactured by Philco, (subject to certain 


specific limitations concerning advertising these products at 
2 price below the "list price"), Maytag, Hotpoint, and Borg- 
Warner (Pl. Ex. No. 1523). Manfree was also selling televi- 
sion sets manufactured by Hotpoint, co-conspirator Sylvania, 
and by Admiral, Emerson and Olympic. It was also selling 
Admiral brand major appliances, Gaffers & Sattler ranges, Easy 
appliances, and appliances manufactured by co-conspirator 
Meee. (Tr. 5711-5715; 5640-5642). 

Mr. Bernard Freeman, president of Manfree, had pre- 
viously been in the retail furniture business in San Francisco, 


eactouiga a company called "Barnal". Because of his contacts 


with local suppliers, he obtained the Philco line from California 


Electric, the Hotpoint line from Graybar, the Norge line from 
Lancaster, the Sylvania line from co-conspirator Frank H. 
Edwards Co., and the Admiral line. from Admixval (Tr. 5706=5715) . 
Manfree came into existence after the prior U.S.E. 
concessionaire for the major appliance and television lines, 
United Sales, went into an informal creditors’ arrangement. 
(Tr. 5708, 5712). United Sales had been selling the Norge and 
Patleco jines. (Tr. 5711-5712). 
Manfree was specifically requested by California 
8/ With respect to Philco products, Manfree was able to buy 
only major appliances for resale from California Electric, 
and was never able to acquire Philco television sets from 
that appellee for demonstration purposes on its floor. 
Philco television sets could only be purchased at Manfree 
through the expedient of the salesman showing a Philco 


Catalogue to the customer, or the customer requesting a 
Siecific Philco model. (Tr. 5755-5758). 
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Electric not to advertise prices of Philco appliances in the 
afternoon San Francisco newspaper (Tr. 5725). Appellee Maytag 
also advised Mr. Freeman not to advertise prices of Maytag 
appliances (see appellants' offer of proof, Tr. 5783-5784). 
Manfree lost the Norge line in October, 1957, and 
although it consistently thereafter requested: to be able to 
repurchase Norge appliances, it was never able to obtain them. 
California Electric cancelled Manfree's purchases of Philco 
major appliances in September, 1958. The Hotpoint line was 
cancelled in October, 1958. Maytag cancelled Manfree as a 
dealer in March, 1959. The direct and undisputed evidence as 
to these,cancellations is as follows (see compilation in Pl. 


Ex. NO. 1523): 


(i) Cancellation of the Norge line: At the 


time the Norge line was cancelled in October, 1957, Mr. Mitchell, 


of co-conspirator Lancaster, told Mr. Freeman that Lancaster 


had been subjected to pressure from Hale not to sell to Manfree, 


and had been advised by Hale that unless it ceased selling to 
appellant, Hale would not buy such products from Lancaster. 
He stated that the Lancaster organization held a meeting to 
consider the situation, where it was decided that under such 
circumstances Lancaster would not sell to Manfree any longer. 
(tr. 5808-5809) 

(ii) Cancellation of Philco appliances: 
Mr. Freeman was told by Mr. John Muntain, salesman for appel- 
memes lifornia Electric, in September or October, 1958, that 
California Electric would not sell Philco major appliances to 


Manfree because of pressure from other retail stores in 


San Francisco. (Tr. 5735-5737). After September, 1958, Manfree 
Seiad not obtain either Philco major appliances or television 
sets (Pl. Ex. No. 1523; Tr. 5738-5749). California Electric 
Ceased selling major appliances to Manfree, after appellant 

had advertised Philco major appliances in its advertising 
"mailers" in March, 1958. 

Mr. Freeman was told that Manfree or U.S.E. could not 
advertise Philco brand merchandise in the newspapers, that ap- 
pellants would have to "go slow" on sales of Philco goods 
because of pressure upon this appellee distributor from their 
other accounts. (Tr. 5721-5726). Mr. Freeman, however, pre- 
vailed upon California Electric to permit Manfree to show a 
picture of Philco major appliances in their "First Anniversary" 
advertising mailer. This was agreed to, on condition that a | 
picture of Philco's television not be shown in the afternoon 
San Francisco newspaper. Thus, Pl. Ex. No. 1827-16 shows a ~ 
picture of a Philco television in Manfree's mailer, ‘but ayeR@ aba) 
the San Francisco Call Bulletin (Pl. Ex. No. 1827-16, compared 
to Pl. Ex. No. 1827-17). Following this advertising, in the 
First Anniversary mailer in March, 1958, however, Mr. Muntain 
of California Electric called on Mr. Freeman at appellant's 
office and said that he would have to "pull" the Philco line 
Mite 5726-5734). In Seubetoas, 1958, Mc. Muntain told. 
Freeman that his company would not sell Bice major ae eee 
-to Manfree because of pressure from other. stores. (Tr. 5735- 
5737). (Manfree had purchased $47,500.00 of Philco appliances 
@eetecalilornia Electric prior to September, 1958. See Pl. Ex. 


fee 1523). 


(iii) Cancellation of the Hotpoint Line: Co- 


conspirator Graybar formally cancelled Manfree's franchise 
as a Hotpoint dealer by letter dated October 28, 1958. Die Ore 
to this date, Manfree had purchased $100,000.00 of Hotpoint 
major appliances and television sets. (See Pl. Ex. No. S23). 
The letter from Graybar to Manfree states as follows CD aire 
No. 525; Tr. 3071-3072): 

PMR. Bo FREEMAN 

“Manfree, Inc. 


"2850 Alemany Bivd. 
oan Franclsco, Callie. 


"Dear Sir: 


“Please be advised that it has become 
necessary for us to invoke Paragraph 8 of the 
Servicing Dealer Franchise dated January 6, 
1958 between your company and Graybar Electric 
Company, Inc., relating to HOtpeint.  Pursmame 
thereto, this letter herewith serves as notice 
that Graybar Electric Company, Inc., elects to 
and hereby does terminate said SSG VALOIS) 
Dealer Franchise in its entirety. 


“This action is being taken after full 
COlistdesati On Of CuLm@act EC Lat 1 Onshao-. 
paiculd there be an opPorcianity sod renewing 
a Sales arrangement with you at some later 
Gate, we will value the Did VilecgesOGveroenacrenc 
the Watter with you at Enat tine. 

“Very truly yours, 


*"GCRAYBAR ELEGURIC #COhy maine 


iS Gree. (Can! 


“District Manager" 
When Mr. Freeman requested an explanation for this 
Booduct, he was told by Mr. W. H. Mayben, Disctrice Appliance 
Sales Manager for Graybar (Tr. 3043), that Graybar would not be 
able to sell to department stores or other stores as long as 
it was selling to discount stores (Tr. 5797-5798). Graybar 


Fal [Se 


gave official notice of the cancellation of appellant's fran- 
| chise to Hotpoint, as required by appellee Hotpoint in its 


| distribution agreements (Pl.Ex. Nos. 536A, 536C). 


(iv) Cancellation of the Maytag Line: Manfree 


also received a formal written cancellation of its franchise 

as a Maytag dealer from appellee Maytag West Coast. Manfree 
had sent Maytag West Coast an order for 25 Maytag Washers on 
April 25, 1959 (Pl. Ex. No. 4164-E). Maytag's letter answer to 
this request, dated April 30, 1959, was as follows (Pl. 7s Wo. 
567, Tr. 3330-3331): 


"Manfree, Inc. 
"2850 Alemany Avenue 
isan Francisco, Calzvfornva 


"Gentlemen: 


"Our Oakland office has just forwarded an 
order to us from United Shoppers Exclusive for 
‘25 Maytag automatic washers, Model 142B. I am 
not familiar with this company and they do not 
have a Maytag franchisé; consequently we are 
not able to honor théir request by filling 
felis somder . 


"tn addition, and for your inreormacsonm, 
toe Maytag 1958 Evanciise for Manirec, winery, 
expired as Of March 31, 2950, and as Jonn Mitenel, 
our Regional Manager explained to your company 
. DEeEViOUS to ~Ehis expiraeton datcun® Eeaneciise 
| would be weltten fOr VOUT COlipany EOr emesy car 
HOS9 . 


MS Iaeewe | 7, 
"MAYTAG WEST COAST COMPANY 
N/sS/ Ra Vs Hela 
Re, Ve. Bal 
"President" 
The uncontradicted evidence shows that Hale was not 


purchasing Maytag appliances in 1958 (Pl. Ex. Nos. 1524 and 


1525). Just prior to the letter of cancellation from Maytag 


eo Manfree dated April 30, 1959, Hale erdered a cawlload of Maytag 
Seppiiances’ in the approximate sum of $11,000.00 (Pl. Ex. Nos. 
639 and 640). Hale, who did not handle the Maytag line in 1958, 
thereafter became a leading eerc ees of Maytag appliances 
(Pl. Ex. No. 641, 4161). Hale also became a major advertiser 
SB Maytag appliances after 1958 (Pl. Ex. No. 4153). It re- 
ceived an advertising allowance constituting more than one-third 
et the purchase order of March, 1958, allowing it to advertise 
extensively as a Maytag dealer (Pl. Ex. No. 4153; Tr. 1120- 
1122). 

b. Oral requests by representatives of 

° Manfree for leading brands, during the 

period 1957 comico: 
Repeated oral requests to vendors were made by Mr. 
Bernard Freeman and Mr. Arthur Alpine (president of U.S.E. and 
vice-president of Manfree), for oe leading brands of major 
appliances and television sets for Manfree, without success: 
Mr. Freeman had requested permission to purchase 
Patico television sets from California Electric. However, 
meManftree could not obtain these television sets as a "regular" 
Mueealer (Supra, at footnote 8; Tr. 5755-5758). 

Mr. Alpine and Mr. Freeman contacted Mr. Bernard 
Meseth of appellee G.E. in November, 1958, concerning the pur- 
' chase of G.E. appliances by Manfree. They arranged for a 
Mancheon appointment with him. At the conference, Mr. Alpine 
mequested that Manfree be sold five carloads of G.E. appliances 
| and television sets. Mr. Meseth told Messrs. Alpine and 


Freeman that he doubted if he could authorize a sale to Manfree 


ace <3 ee dealer structureship.” This request was 
reported by Mr. Meseth to higher authority and the demand for 
f/ige Carloads was denied. (Tr. 5837-5843; 5218-5223). 

Mr. Freeman aeenpeed to obtain Westinghouse prod- 
Mets in 1958 or 1959 from Mr. Bert Newby, Sales Manager, 
Westinghouse (Tr. 5911). A luncheon meeting was held between 
Freeman, Alpine and Newby, at which time Mr. Newby stated to 
Mr. Alpine that Manfree would have to purchase a "million ~- 
dollars worth of appliances" from Westinghouse a year, since 
Westinghouse would lose that much business if it sold appliances 
fO Manfree. (Tr. 5915-5920). > 


. Mr. Freeman requested the right to purchase the 


Zenith television line in 1957, from co-conspirator Basford, 


Meieeea- request was refused with the statement of Bastord’s 


Sales representative, Mr. Bill Hayward, to Freeman that the 
line was fair traded, and because. of that, it could not be sold 
mo Manfree. (Tr. 5907-5910). 

In 1959 or 1960, Mr. Freeman approached the salesman 
for co-conspirator Lancaster, Mr. Al Schmidt, who was selling 
mmeomelia radios for his firm tothe U.S.E. radio concession— 
aire, Camrose, Inc. Mr. Freeman requested the right to pur- 


Chase the Motorola television line. Mr. Schmidt said he would 


_let Mr. Freeman know, and he reported back later to Freeman 


eae “Couldn't do anything about it". (Tr. 5886-5888). 

In either June or July, 1960, Mr. Freéman personally 
asked the Meyer salesmen representing the Whirlpool and RCA 
w2ctor radio lines, Mr. Carlson and Mr. Brown, whether Manfree 


Beuld not carry these major appliance lines, pointing out 


——————————————————e——————————— 


moO them in support of the request what an excellent job 
"Camrose waS doing on RCA radios." This request was turned 
Gown. (Tr. 5892-5894). The Meyer salesmen stated to Mr. Freeman 
that because of dealer structureship, they were unable to sell 
RCA televisions to Manfree (Id.). 
Representatives of appellee Frigidaire had visited 
Manfree in 1957 and were asked for a franchise. Frigidaire 
would not sell its products to Manfree, however. (PL. Ex. New 
487; Tr. 5825-5829). 
c. Appellants attempted to obtain 
Norge brand major appliances in 
1959 from sources in Los Angeles 
or Chicago, and were unsuccessful: 
Mr. Bert Green, the prother-if-law Ot (Mies Aistelnne 
Meee was in the business of retailing major appliances in 
Los Angeles, and testified in this case as a witness for appel- 


lants. In 1959, his firm was selling Norge appliances (Tr. 


5459-5461). 


Mr. Alpine contacted Mr. Green and asked if it would 
be possible for him to obtain leading-brand major appliances 
for appellant Manfree through his business contacts in Los 
Angeles. In this connection, on January l, 1959, he formally 
appointed Mr. Green as an agent te purchase major appliances 
Meemeelevision sets for Manfree (Pl. Ex. No. 5105). | 

Mr. Green then contacted representatives of co- 
Monspitrator Graybar, distributor for Norge appliances in 
Bouvthern California (Tr. 2389; 5369-5373). The Division Manager 


for Graybar at that time was Mr. Ed Bonnet; the Appliance Sales 


Manager was Mr. Dale Ash (Pl. Ex. No. 4023; Tr. 5380-5381: 
5474-5475); and the salesman who called upon Mr. Green was 

Mr. Milt Jenkins. (Tr. 5470-5474). Mr. Green placed a carload 
Purchase order with Mr. Jenkins for Norge appliances to be 

Seo eea tO San Francisco. Mr. Jenkins told Mr. Green that he 
would have to get approval Of the order, and it was themeastcm 
accepted. (Tr. 5470-5474; 5521-5523). The carload subse- 
quently arrived in San Francisco; whereupon a representative 
Bt co-conspirator Lancaster in San Francisco called Graybar in 
Los cies to protest the shipment. Mr. Bonnet related this 
to Mr. Green (Tr. 5512-5513). In April, 1959, a second order 
for six refrigerators placed by Mr. Green for appellants was 
honored by Graybar, Los Angeles, and sent to appellant U.S.E. 
in San Francisco, but this was the last such order that Graybar 
would honor. (Tr. 5476-5477; 5515-5519). 

Reber Mir. Green was cold that he could me wloncemsos— 
tain Norge appliances from Graybar, he requested that appellee 
Memgenooies in Chicago, Illinois, honor his purchase orders. 
The Pritten reply to this PaCS, dated May 18, 1959, is ne 
tained in Pl.Ex. No. 4035. 

Thereafter a meeting was held atthe wobtiecoamer 
Graybar in Los Angeles in June of 1959, attended by Mr. Green, 
Mee Bonnet, and Mr. Ash. At this meeting Mr. Green asked 
Mr. Bonnet Baa Mr. Ash why Graybar would not accept the large 
orders he had sent them on behalf of appellants. Mr. Bonnet 
mertead “Tt Cannot do it." Mr. Green asked him why. Mr. Bonnet 
Meated that Lancaster won't allow it. (Tr. 5508). Mr. Green 


then requested Mr. Bonnet to call Lancaster's offices in 


= a) 


San Francisco and ask them why Graybar could not sell Norge 


appliances to appellants. (Tr. 5508). Mr. Bonnet went to 


another room, called San Francisco, came back and reported the 
substance of the conversation to Mr. Green, €O the etree tnac 
Lancaster didn't Care whether Graybar, Los Angeles, sold mer- 
chandise to Green for U.S.E., but that Lancaster did not want 
Semoem, tO U.S.E., because it did not want to jeopardize a 
million dollar business with Broadway-Hale. (Tr. 5509). 
Mr. Green again wequested that Graybar NoOnor hismecarte meu a. 
chase orders for appellants, but the request was denied, 
Memearoinet Saying to Mr. Green, "I will let you know next week”. 
fii. 5510). 

After this meeting, Mr. Green wrote another letter to 
appellee Norge Sales in Chicago, Illinois, dated June 16, 15) 
requesting that his orders for Norge appliances submitted on 
behalf of appellants be accepted. (Pl. Ex. No. 4034). Norge 
Sales replied, through Mr. H. P. Bull, that the merchandise 
requested Wes Out Ofesteck’. (Pl. Ex, Nowse@o07), 

The evidence further showed that after the first 
transshipment of a carload of Norge appliances through Mr. Green 
to U.S.E., Lancaster immediately protested to appellee Norge 


Sates. Mr. Harold P. Bull, Norge Sales vice-president, then 


mere eed Mecting between the representatives of Lancaster, 


Meeewoac, and himself, at the Villa Hotel in San Mateo, 


Pererornia. (Tr. 5369-5382; Pl. Ex. Nos. 4011, 4014, 4023, 
4029, and 4019). 
Paice tins meeting, Mr. Bull, acting on benalt ef 


Berge Sales, imposed a fine upon Graybar, Los Angeles, for 


Etansshipping the merchandise. (Tr. 5380-5382; 2977-2989; Pl. 


Mx. Nos. 4011, 4014). 


At the meeting at the Villa Hotel, Mr. Gilbert Freeman, 
Meee Manager of Lancaster, told Mr. Bonnet that he didn't like 
Graybar shipping Norge products into Lancaster Cerriteny. Ye 
demanded Paula: Bonnet stop the transshipments. (Ge) 2592)" 

ieexelore, by April, 1959, Manfiree was unmebille tomo 
Pein any of the leading brands of television sets, and Virtua 
mone Of the leading brands of major household appliances. ‘This 
Situation was never altered during the entire period of time 
covered by the two complaints. 

d. The morning newspapers in San Francisco 
refused to accept advertising from U.S.E.: 

U.S.E.'s vice-president, Mr. Teese Mittelman, also 
MeemaevertisSing Kepresentative of the San Francisco Call 
Bulletin, the afternoon newspaper published during the period 
Beepeerme anvolved. (Tr. 2030-2035). During the peried 1957 to 
oeemeee had repeatedly attempted to place U.S.E. advertising 
in Egewoen Francisco Chronicle, through requests to the cnmeniene 
from the management of the advertising department at the Call 


Bulletin (Tr. 2056-2062). When these steps were unsuccessful, 


Mee ehen made requests for advertising himself directly to rep- 


_resentatives of the Chronicle and Examiner. (Tr. 2062-2092). 


mae advertising copy submitted to the Examiner upon various 
Occasions, but never run by that newSpaper, and related corre- 
Spondence, was admitted against all defendants (Pl. Ex. Nos. 
ewer, 1273A, 1274A, 12758, 1272, 1271: see Tr. 2072-2080). 


Pl. Ex. No. 4257 is a copy of an ad requested to be 


cy 


| run in the Examiner and the Chronicle for October, 1958: the 

|) Examiner refused to accept the copy (Tr. 2067-2071). The 
Boconicle refused to run the ad shown in Pl. Ex. No. 1278A 
me. 2083). 


These ads were run by the News Call Bullvecin, new 


ever. (Tr. 2069; 2083-2084). Thus, the evidence showed that 


meeweehne EXaminer and the Chronicle refused to run the advertis-— 
ing copy that had been placed in the News Call Bulletin for 
a .o.:E. | 

Both@uhe Examiner and the Chronicle later :enucedute 
mecept U.S.E.'s ad for a sale scheduled for July 4, 1960 (see 
BL. Ex. Nos. 1272 and 1277A). This request for advertising was 
rejected in writing by the Examiner (Pl. Ex. No. 1272)- the 


Chronicle also refused to accept the advertisement (see Pl. Ex. 


Mr. Mittelman also testified concerning his conversa- 
tions with Mr. Ward, the advertising manager of the Chronicle, 
and with Mr. Gamble, the advertising manager of the Examiner. 
Bemeeequested, through these officers, that U.S.E. advertising 


| 
Pp eg; ‘Tr. 2090). 
|be accepted in these newspapers, but his attempts were all 


| 


}unsuccessful (Tr. 2098-2105). 

Hn the tall of 1960, the Examiner "s classified adver 
Being representative, Mr. Aro, called on Mr. Mittelman to 
request that U.S.E. advertise in the classified ad section of 
that newspaper. Mr. Mittelman said that U.S.E. would be willing 
to do Saepebut that Mc. Aro should check into the entire situae— 
Meereconcerning U.S.E.'s inability to obtain the usual retail 


Store advertising in the Examiner. Mr. Aro later reported to 


i 
See ittcelman that the Examiner could not accépt U.S.E. adver- 
tising, because of pressure exerted upon the newspaper from the 
: big downtown retail stores such as Hale, Macy's, The Emporiun, 
and Roos/Atkins (Tr. 2105-2123). A memorandum was prepared 


mee time of the conversation by Mr. Mittelman and placed in 


Bytdence as appellee Borg-Warner's Exhibit No. 9024 (Tr. 2164). 
me Couct subsequently struck the exhibit from evidence, as 
well as Mr. Mittelman's testimony regarding the exhibit (Tr. 
6786-6789). 
e. The written request of appellants for 
major appliances and television sets 
was rejected by appellees and others: 
In June and July, 1960, Manfree sent written demands 
to the vendor appellees and co-conspirators who manufactured or 
eer tbyted the subject products, that appellant be permitted 
“to purchase such products for resale. The boycott dene appel- 
fancs by these companies was in full force, as Manfree was then 
Meweeeiy unable to obtain the leading brands of mayor appir— 
es and television sets. (See Pl. Ex. Nos. 4280 and 568 
Maytag); 1801, 1803, 1804 (Philco); 3049 (Sylvania); 491 and 
Mere (brigidaire): 509 and 510 (G.E.); 1710 (Whirlpool); 4286 
| Merge); bey AnOoeooOrne)> 1759 (Motorola): V7e3 (Californie 
Merectric); 1703 and 1704 (Meyer); 1754, 1756 and 4284 (Lancaster); 


and 526 (Graybar)). These appellee and co-conspirator vendors 


continued to refuse to deal with Manfree. The evidence as to 


} 
| these common, continued refusals is summarized as follows: 


(1) Norge Appliances and Motorola 


Television Sets: 


al = s ieee lb 


: 


ite Metter of Mr. Alpimie (Pl. Ex. Nel. 4286) to apoel— 
mee Norge Sales was referred to co-conspirator Lancaster by 
Memege (Pl. Ex. No. 556). This letter contained the personal 
notes of a representative of Lancaster, stating "Jack - see me - 
map" (Tr. 2615-2621). Lancaster refused to send a representa- 
tive to Manfree, or to otherwise discuss appellant” s requege. 
MerezoL3—-2615; see Pl. Ex. Nos. 1754, 4284, and 1756: Tr. 2613- 
P615). 

Although co-conspirator Motorola referred Mr. Alpine's 
Meter to Lancaster, its local distributor (Pl. EX® for Id. No. 
1760), Mr. Gilbert Freeman of Lancaster could not recollect 
discussing the request with anyone. (Tr. 2848-2853). This 
BP Sitony, however, must be considered in conjunction with the 
fact that the letter from Motorola to Manfree advising appellant 
Of the referral shows a carbon copy was directed to Mr. Gilbert 
M@reeman (Tr. 2851). Lancaster never would sell Motorola brand 
Melevision sets to Manfree (Tr. 2866-2867). 

Gye Praico Appliances and Television Sets: 

Appellee California ieee sent its "Key Account" 
Bales representative, Mr. Weaver, to call on Manfree in the 
Summer of 1960. He stated to representatives of appellant that 
California Electric would not sell Philco appliances to Manfree 
Mfr. 5778-5779). Mr. Weaver testified that he was shown the 
Miter from appellant requesting Philco appliances (Pl. Ex. No. 
#783) by Mr. Valenson, Sales Manager of California Electric, 
Bra) that fe was told to call on appellant by Mr. Valenson (CEN age 
3915-3917). 

Cjee-oraraeeiectric did not dmyate Mantiree 


ee 


representatives to its trade show in the spring of 1960, 


althcugh they were asked to attend an earlier trade show held by 


‘appellee in 1958 or 1959 (Tr. 3960-3966). 


Co-conspirator Philco had referred Mantceo. me - =. 
Pe@ertO it, to California Electric (Pl. Ex. Nos. LPS0a 1603, 
1804). However, Manfree could not acquire the Philco line £7em 
@reornia Electric, or from Philco. (Tr. 3764-3766; 5772— 
Smo) < 

(3). Frigidaire Appliances: 

PiemuooOeletter (Plage No. 491), addressed to 
Frigidaire Sales, caused Mr. Hamilton, Frigidaire (Saleem. ema 
eemese Manager, to Lelgainene Mr. Bernard Freeman of Manfree. He 
informed Mr. Freeman that appellee Frigidaire would not sell 
ieemececucts to discount stores, and that it would be a waseeuer 
his time and Mr. Freeman's to have a Frigidaire representative 
G@weigeen Manfree. (Tr. 5825-5829). 

Mr. John Shaw, San Reancisee Division Manager of 
Betgtdaire, did visit Manfree's place of business. He ytomd 
ice Pelpine Hew could do nothing Bison welche a carload ordeewies 
Frigidaire appliances. Mr. Shaw refused Eo take Cuma 
Mamemeaice franchise application form he had with haman fas 
binder. (Tr. 4314-4316). Mr. Shaw later reported) (emim eaaa tee: 
Piemlanccee did not have many brands of major appliances or 
metevieion Sets (Pl. Ex. No. 491)., The original Of PL. Hx. No- 
Peieciiewed erased handwritten notes of Mr. Hamilton. These 
notes no doubt related to the telephone call by @Mr J ianwhecus ee 
Mr. Freeman (Tr. 4023-4028). 


Mebecececerving its letter request; brio deai ce) Diy women 


BG 


fee onecal "Motors referred Manfree to Frigidaime Salles (el. mae 
Nos. 493, 494A); however, Manfree could never obtain Frigidaire 
femyor appliances. (Tr. 5829). 
(4) General Electric (Major Avpliance 
Division) Major Appliances and 
television Sener. 

Mr- Walliam Lau, G.E.'s Wecal sales counselou se vEot eed 
emcee after appellee's receipt of the letter dated JMly 13) 
Meee (Pl. Ex. No. 510). Mr. Lau did not bring a franchises bien 
"because it waS management's decision of General Electric in 
Burlingame not to franchise a closed door cperation" (Tr. 4350- 
4354). Mr. Lau told Mr. Alpine and Mr. Freeman that there were 
no openings for new G.E. dealers. (Tr. 4354). G.E. major ap- 
Ppliances were never sold to Manfree (Tr. 4354). 

Manfree's request to Mr. Bernard Meseth (see above) 
pemeuy G.E. products in caves quantities was made known to 
appellee's President, Mr. Paxton. (Pl. Ex. Nos. 514, 515, 516, 
pee, 519, 520, 521, and 52 ODE ‘Mr. H. Gough, Manager of 
Gan.’ S ores Appliance Division for Northern Calisoriiayeeccm==. 
Grermrat he determined not to Sell to Manftree in 19587 aitcr 
Gm@eeussing G.B.'s dealer structure with Mr. Meseth (Tr SZ 
aS 7. Te. 4195). Pl. Ex. No. 514 Shows the notabion@ fave 
Smee ertetter (see Tr. 4168-4172). 

Ger. did not sell to closed door discount Siseiles 
es 01-5302). Mr. Gough objected to this type of retail 
SE ion (tie A 193-4194 \e 

} Mc. Alpine's lettér to G.E.'s home offitee in Houveviire 


Pemeweky, was referred to its Burlingame regional Onrrec 


l weatihcay | 


mee Ex. Nos. 509, 512, 511, 513); however, Manfree could never 


obtain the G.E. major appliance line (Tr. 5843). 
(5) General Electric - Hotpoint Appliances: 

Appellee Hotpoint did not respond to appellant's let- 
fommecesune 24, 1960 (Pl. Ex. No. 537). (Tr. 5801). 

Meeeoint's Northern Calitornia distributer eo. .n— 
Spirator Graybar, sent a representative, Mr. William Mayben, to 
@memon Manfree (see Pl. Ex. No. 526). Mr. Mayben Said thacene 
tececatled to explain "company policy", and requested terdee 
Mr. Alpine, who was not available. Mr. Mayben stated to other 
Peeieeentatives of appellants that Graybar could not selljthe 
Bemeetnt line to Manfree (Tr. 5573-5581). 


Mr. Mayben had told Mr. Freeman of Manfree in October, 


1958, that Graybar was instituting a new sales policy, and would 
Meieeioc able to sell to discount stores any longer: and that he 
wouldn't be able to sell to department stores or other retail 
Sreeres as long as he sold Hotpoint products to discount Stores 
ge 797-5798). | 

Manfree could not buy Hotpoint appliances ameer@ims. 
ie. 52800). 

(6) Maytag Appliances: 

Mopellant's letter to appellee Maytag West Geoa2 tee 
feeceg Cistributor for the local area (Pl. Ex. No. 4280), was 
not Be yerca. The Regional Manager of Maytag West Coast, 
(enor ib. Mitchel, admitted in his testimony that he made the 
Beeeeton not to sell Maytag appliances =o Manfree, in 1959) (ir. 
er-3352). Maytag West Coast refused to sell to Mantree atter 


Meo (Tr. 3352). 


GQ 


Maytag did not respond to Mr. Alpine's letter to its 
National Sales Manager, of June 24, 1960 (Pl. Ex. No. 568); 
: and Manfree could not obtain the Maytag line after April, a0 
(Tr. 5788). | 
(7)” RCA. Televucien Sets: 

Appellee R.C.A. asserted that it didineessee i 
mies S letter to it requesting product, dated duly Be loco 
| Meee Pi. Ex. for Id. No. 1691: Tr. 6114-6117). 

R.C.A.'s Northern California distributer, comeene ana. 
eeereicyer, sent an invitation to U.S.E.'s small appliance 
Sem@eeosLOnaire, Camrose, Inc., to attend an R.C.A.—-sponsered 
trade show in September, 1960 (Pl. Ex. Nos. 1707, 1708). 


(feet CKSOn, Meyer's sales manager for R.C.A.-brand products 


(Tr. 4847-4849), admitted that at the trade show, Mr. Marvin 
Pe enor Manfree, who attended, requested the right to order a 
Carload of R.C.A. television sets from Meyer. Only after 
Mr. Krickson had stated that he could accept such orders solely 
from R.C.A.-franchised dealers, Mr. Boyd requested to see some- 
one Riise fieom Meyer ft authority to take such an Order jue. 
Manfree; but no one else talked to Mr. Boyd about his request 
(Tr. 4885-4888; 4911-4915). 
At Mr. Bernard Freeman's request, Mr. Eriekson vlsotece 

mw ienitree store premises. When the right to purchase RIC A. 
melevision sets was requested, he told Mr. Arthur Alpine that 
Memeoeula not franchise Manfree (Tr. 4918). 

| Following receipt Of Mr Alpeie ole me ie fem 
1960, mo the local R.C.A. distributor (eee Pla Ex eno. mea 


me Officers of Meyer held a meeting concerning the letter 


aes 


request. It was decided not to sell R.C.A. televisions to 
imeewee, but to sell R.C.A. radios to another CONn@ESSLOnaitre 
Of U-S.E., Camrose, Fey (Tr. 1217-1220). Those present were 
directed to report any further requests by appellants for tele- 
vision sets to Meyer's Vice President and General Manages, 
Pmeeetchard Sanford (Tr. 1197). 
(8) R.C.A,. Whirlpool mama 

Appellee Whirlpool responded to Mr. Alpine's letter 
request to it of June 24, 1960 by referring him to its San 
Eeemersco distributor, co-conspirator Meyer (see Pl. Ex. Nos. 
fee it, 1714, and 1715). Whirlpool never eold epoudewee. 
to appellant Manfree (Tr. 5895). 

: Mr. Samford, of co-conspirator Meyer (Seeuabomclm 
testified that he received Mr. Alpine's” getter Cf Ul 2 eee ce 
addressed to that distributor requesting Whirlpool products 
((-e). Ex. No. 1705). Mr. Sanford gave insteuctions tomene 
Wiel pool product division of Meyer not to take aenyeaerilen an 
meeponse bo the letter (Tr. 1290-1291). 

| | Mire Bert Carlson, a MeMAE cates representative for 
BaewWatrlpool line (Tr. 4986), testified that he received re— 
Peet rOm representatives of Manfree for Whirlpool products, 
and in each instance informed the other person that Meyer was 
not interested in selling to Manfree at that time (Tr. 4993). 
Meyer never sold Whirlpool appliances to Manfree, 
Ma@ert August, 1964 (Tr. 4994). 
| (9) Westinghouse Appliances and 
Television Sets: 
Mr. Jacxr Hangauer, DiStrvee Manager ese mchiouce 
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Appliance Sales Corporation ("W.A.S."), testified that he was 
the successor to Mr. T. B. Newby, who held the position from 
ee or 1952 until April, 1962 (Tr.%6128-6129). Hangater 
@-ecribed W.A.S. aS a division of Westinghouse. 

Hangauer testified that W.A.S. Was Sel@incsmogem 
Westinghouse appliances to "Bay Mart" and’ "Grail ene." sar ae 
ne teemcliied as discount stores in”San Jose, California en 
May, 1962 (Tr. 6146; see Pl. Ex. No. 691). He understood that 
Weeergnouse appliances were not being sold to Manftree at that 
fe, (Tr. 6147). 

_Mr. Bernard Freeman of appellant Manfree testified 
concerning his conversations with Mr. T. B. Newby, W.A.S. 
Sales manager (see Pl. Ex. No. 1808; Tr. 5916), in the period 
1958-1959, at New Joe's Restaurant in Westlake, San Francisco. 
ieee cchur Alpine was present at the meeting. When Alpine 
requested the Westinghouse line for Manfree, Newby replied 
ibyeessing if Manfree could buy a million dollars worchn”on 


Westinghouse appliances; and when Alpine replied "no", said 
_ that Westinghouse would ese ea. loca account worth that much 
iteiqess 1f Westinghouse appliances were sold at U.S.E. (Wx: 
5910-5920). 

in the period 1957-1964, Freeman also vspecceoi=. 7. 
Peeoccasions with Erik Skytte, a salesman for Westinghouse, 
Bie On each instance requested the Westinghouse line for 
Manfree. Fach time Skytte replied that Westinghouse would not 
Mi 1ts products to appellant (Tr. 5920-5922). 


Manfree never obtained the Westinghouse line of major 


Meoliances (Tr. 5920). 


(10) Zenith Brand Television Sets: 

Mr. Freeman of Manfree testified cOonGéernins hismeen— 
versations with Mr. J. Forni, a vice-president of co-conspir- 
evo. Basford in charge of radio, phonograph and television 
Sales, concerning obtaining Zenith-brand products from that 
focal distributor for Manfree. In conversations with Forni 
Memiean 1962, the latter told Freeman that U.S.E. could obtain 
Memicth radios, because they were no longer being “fair—-traded” 
(Tx. 5899). He admitted that discount stores located in San 
Jose were being provided major Zenith appliances such as tele- 
Meeton, Sets and phonographs, even though such products were 
»f£airc-traded", but said that Basford would not make these prod- 
ucts available to Manfree until other discount stores in San 
Francisco were selling these appliances (Tr. 5896-5900). 

In 1957, Mr. Bill Hayward, a Basford salesman for 
mee orand television sets, had told Mr. Freemam thaws bacon 
could not let Manfree have such products because they were 
Beer —-tcraded" (Tr. 5907-5910). 

Manfree was unable to obtain major Zend aehetae appli 
S@eecerrom 1957 until mace Tage (Try 5210). 

5. Joint and Collaborative Actions AmongeReca tlc 
Bo-eomspirators Lachman Bros., Redlick, Sele, MaGy seam 
Hale were Established by Substantial Evidence: 

a. The large’ department and furniture Scores 
long-established in San Francisco, and 
having major appliance departments, demon— 
strated practices of delnge elses an 
ellose association with vescaeeuicn: 


62 


‘Commencing in 1957, Mr. Wesley Lachman, vice-president 
of, co-conspirator Lachman Bros., became the first chairman of 
the Home Furnishing Advisory Committee of the San Francisco 
Pegecr Business Bureau ("B.B.B."). (Tr. 1573; 2317-2322). 
Pearing a crack-down by the State of California with respect to 
bedding imeriing, the San Francisco-area furniture stores 
moneda a Committee in the B.B.B. to establish a uniform “adver— 
tising code" to be used by San Francisco retail stores (Tr. 
2317-2322; 1573-1577). This code was established by representa- 
tives of Lachman Bros., Redlick, Sterling, Macy's, The Emporium, 
and other San Francisco retailers (Tr. 1583-1585). It included 
the advertising of major appliances and television sets (Tr. 
1587-1589). The Hale representative attended some of these 
group meetings in 1957; and the committee continued to meet 
until at least 1960 (Tr. 1150-1152). Co-conspirator Sterling 
did not become a member until 1959 (Tr. 1739-1743). 

The nature of this overall relationship between 
the retailer co-conspirators Lachman Bros., Sterling, and Rediver 


is demonstrated by evidence of reciprocal visits between each 


Stee 's stores (Tr. 2244-2250: 2321-2325). Retail prices were 
discussed between Mr. W. O. Saxe, president of Sterling, and 
eee San Francisco furniture store owners (Tr. 2456). 
Co-conspirators Hale, Lachman Bros., Macy's and Redlick 
followed a practice of making “accommodation sales" of major 
| appliances and other products, tO ashist ecachweouier: (See Pl. Ex. 
mera 4, 435, 444, 445, 448, 450(A,B), 451(A,B); Tr. 1035-1036; 
Memo 1311- 1508-1510; 1512-1513; 1599-1600. ) 


Representatives: Of CO-cConsplracors Hale, Lachman Bros... 


tT -™! 


Frigidaire, Graybar, Basford, Meyer, Sylvania, and Westinghouse, 
and appellees G.E. and Hotpoint, also met each other at meetings 
Seeno Northern California Electrical Bureau {(N.C.BYBy). (Tr: 
3125-3129; 3136-3141). The N.C.E.B. also had a particular San 
Peamersco unit of which Hale, Lachman Bros., Sterling, Redlaek, 
Macy's, @Eo, elenepeee Graybar, and Lancaster were members 
wee 20, 1934-1935, 1950). 

Retailers Lachman Bros., Redlick and Sterling were 
also members of the Retail Furniture Dealers' Association of 
GeatreOrnia, their officers were officers of thisSeassociattom 
and their representatives met each other at its meetings (Tr. 
Gee -22939; 2444-2446). 

The San Francisco retailers "shopped" each other's 
stores to keep an eye on retail prices of similar products, and 
Sememadmittedly discussed retail prices upon occasions when 
their representatives would meet. (See Tr. 567, 897-902, 1311- 
Mets, 1671, 1675-1678, 2244-2250, 2281-2282, 2456.) 

b. Evidence of retailers' joint refusal to 
Sean Maytag products at a time when 
Manfree was selling Maytag products: 


Co-conspirators Hale, Lachman Bros., and Sterling 


| would not handle the Maytag line of applianees until aaeer eae 
| Petmenin 1959 when appellant Manfree had its Maytag franchise 
| ‘revoked. 
| Mr. John T. Mitchel became inesmegeeeea manager feo) 15 
Mepelice Maytag West Coast in 1959. At that time he visited 
Hale (Tr. 3316-3324), Lachman Bros., Sterling, and other San 
Francisco retail stores (Tr. 3319-3324). Hale received a 


| CA 
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Maytag franchise in March, 1959 (Pl. Ex. No. 313); and Sterling 
@myOctober, 1959 (Pl. Ex. No. 318). Mr. Mitchel, early in 
1959, had found Sterling's Maytag purchases to be disappoint- 
ing (Tr. 3335-3336). He likewise found the purchases of Maytag 
products by Lachman Bros. to be below that which he felt desir- 
able (Tr. 3336-3337). Lachman Bros. was franchised by Maytag 
mee 200; until then its purchases of Maytag products ha@ been 
iimeeed (Tr. 3336-3337). 
c¢. Evidence of retailers' joint Geruceuwmece 
purchase Hotpoint-brand appliances at a time 
when Manfree was selling these products: 
During the period of 1957 to 1958, wheneaeoe ulm: 
Manfree was selling Hotpoint-brand major appliances, co-conspir- 
ators Hale, Lachman Bros. and Sterling were not purchasing the 
Hotpoint line. 
Mr. Mayben became the District Appliance Manager, 
Senereal Pacific District, for co-conspirator Graybar, the wWoecal 
Hotpoint distributor, in April, 1959. He then called ong a=) 
of Sterling eo find Cut Why Ehae Seeee ee TS biiving Heieeee 
products (Tr. 3063-3065). He also called on Mr. Laird of 
Lachman Bros. for the same reason (Id.); and in calling on 
Macy's, requested representatives of that ators to increasemmes 
purchases of Hotpoint (Id.) 
Immediately after Manfree was cancelled as a Hotpoint 
Sealer in the fall of 1958, Mr. Mayben instituted a strict 


advertising policy whereby Graybar established "suggested" price 


schedules for Hotpoint products, and which conditioned the grant- 


iageof co-operative advertising funds to retailers on their 
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advertising of Hotpoint products at the stated Graybar suggested 
Metasl price (see Pl. Ex. Nos. 339, 340; Tr. 6089-6095). | 

Appellants established that just prior to Manfree's 
removal as a Hotpoint dealer, co-conspirator Graybar aneeueees 
to the representatives of the key retail accounts of Hotpoint 
in San Francisco, at a breakfast meeting at the Palace Hotel, 
meat Geaybar had changed its policy conerning dealer outlets, 
and would no longer service or franchise discount stores (Tr. 
6120-6125). Thereafter, and seeeaee Manfree waS removed as a 
Meepoint dealer, co-conspirators Sterling, Hale, and Lachman 
Bros. became large purchasers of Hotpoint-brand appliances 
Geteeex. No. 4267). 

Hotpoint, through its distributor, Gravyoar  areo 
instituted the merchandising gimmick of the so-called "“back- 
door sale" by arrangement with co-conspirator Sterling, in 
1959. (See Tr. 1716-1732; 2238-2240). The “back-door sale" 


WaS a Special sale, held usually on a Sunday, which required 


tickets for admittance. It was not open to the general public, 


and the sale prices were based upon the distributor's suggested 
Micon ces (Tr. 1732-1734; 2233-2240; 1626-1627. Annmounecemeqes 
of the sale were mailed to a large number of potential customers, 
which included a price brochure and admission tickets. These 
announcements, Called "mailers", were paid for by the advertis- 
ing funds provided by the factories making the products involved, 
administered through the respective local distributors. (Tr. 
Me —-2455- see Pl. Ex. Nos. 455 and 212. See, also, Tr. 1725—- 
1726, 1731-1732; 1613-1625; 2237-2240; 4119-4127; 4299-4301; 


4998; and 5258-5261.) 


The evidence also showed that the retailer co-conspira- 
tors would ask their local distributors which San Francisco 
retail stores were handling the particular line of major appli- 
ance, before the retailer would agree to stock the product 
(Tr. 1667-1668; 1012-1014; 2342-2346). Redlick, it was shown, 


complained to a California Electric salesman in 1962 that 


"Alec's", a discount store in the Westlake district of San Fran-. 


cisco, was requesting the Philco-brand appliance line (Pl. Ex. 
No. 483). Macy's and Lachman Bros. also registered complaints 
Peete price-cutting" on G.E. -brand products by other San Pran— 
cisco retailers (Tr. 4370). Macy's refused to compete on retail 
prices for Westinghouse-brand appliances (Tr. 6156-6157). 
d. R.C.A.-brand television, and R.C.A.- 

Whirlpool, Prugqudasume ane G.E.-brand 

appliances were made available to other 

San Francisco retallers, Dues wercmnews 

made available to Manfree: 

It was stipulated that Meyer always refused to sell 
Peers -prand televisions to Manfree. The evidence showed that 
Pee erce Was unable to buy the Whirlpool line. See Tr. S6e0S=sn0 7; 
4921; 4990-4994. a‘ 
Mr. Erickson, salesman for Meyer, testified that the 

San Francisco eejendiens to whom his company sold such products 
generally advertised these products at the suggested list price 
(Tr.4975). He further testified that he weudla Hoe recommend ae 
Maen R.c.A. Victor television sets to Manfree, because he believ— 
ed this would result in a de-emphasis of this line by Meyer's 


other San Francisco retail accounts which were not discount 


Stores (Tr. 4895-4911). 


request of Hale, to determine the source of R.C.A.-brand tele- 


vision sets being sold there (Tr. 1017-1022). — 


ies Sanirord, a witness with extensive experience in 
selling major appliances, both for a retailer (Hale), anda 
distributor (Meyer) (see Tr. 504-510), testified he believed 
that in order to have downtown retailers continue to carry 
Whirlpool products, Meyer would not be able to sell to discount 
stores (Tr. 1288-1289). 

In 1957, the key advertisers for Frigidaire-brand 
products were co-conspirators Hale, Sterling, Redlick and 
Lachman Bros. (Pl. Ex. Nos. 2058, 2060, 2061-2064, 2068, 2070, 
mez eo9). Hale did not carry the Frigidaire line after 1959 
Cir. 4216-4217). A Frigidaire salesman, Mr. John Shaw, testi- 
fied that Frigidaire was in need of downtown San Francisco 
retail representation in 1960; and that Manfree was not solic- 
ited, because Frigidaire wanted the "downtown" outlets (Tr. 
4305-4307). Mr. Hamilton, Lifes Frigidaire representative, 
in 1960 told Mr. Freeman of Manfree that Frigidaire would sneer 
sell es products to a San ibaneteesaiscomme BtOre ana that 
Mr. Freeman was wasting his time making requests for the 
Peeagidaicre line (Tr. 5828). | 

Co-conspirators Hale, Macy's, Lachman Bros., Rediien 
and Sterling were the largest San Francisco retail purchasers 
of G.E.-brand major appliances. (See Pl. Ex. Nos. 148, 149). 
A G.E. sales representative, Mr. Bernard Meseth, told Mr. 
Freeman at a time when the latter was requesting G.E. products 
fiat G.E. could not sell to Manfree because of "present deal- 
Seehnip structure" in San Francisco (Tr. 5842-5845). Mr. Meseth 
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testified that there was an element of risk to G.E. in losing 
its major appliance business with San Francisco department and 
targe furniture stores, should G.E. sell its products to 
Manfree (Tr. 5264-5265). Manfree, as a consequence, never ob- 
tained G.E.-brand products (Tr. 5843-5844). 

e. Co-conspirators Hale, Macy's, Redlick and 
Lachman Bros. were extensive advertisers in 
the San Francisco morning newspapers, but not 
in the evening newspaper. Sterling requested 
a meeting with representatives of the even- 
ing newspaper to discuss U.S.E. advertising 
Carried by it: 

Co-conspirators Hale, nace Lachman Bros., Redlick 
and Sterling were among the principal advertisers in the two 
San Francisco morning newspapers, the Chronicle, and the 
Examiner (Tr. 2305-2309). The Chronicle advertising manager 
had a discussion with an officer of Macy's, soliciting the lat- 
ter‘s views about the possibility that the Chronicle would 


accept U.S.E. advertising (Tr. 6878-6880). 


In December, 1960, Mr. Aro, classified advertising 


Salesman for the Examiner, solicited U.S.E. advertising from 
Mr. J. Mittelman, U.S.E.'s advertising manager. However, after 
icing appellant's copy, Aro called Mittelman back to say that 
the ads would not even be run by his paper in the classified 
section, as the Examiner felt U.S.E. was a "discount house" and 
its policy was not to accept discount store advertising; that 
ads from such stores would directly compete with advertising of 


regular downtown San Francisco stores such as Hale, Macy's, 


The Emporium, and Roos/Atkins, who did not want the Examiner 

to run U.S.E.'s erence Aro also told Mittelman that he 
had checked all this out oS people senior to him in the news- 
paper (Tr. 2105-2123; Borg-Warner Ex. No. 9024). 

Lachman Bros. did not advertise in the afternoon 
newspaper, The Call Bulletin (later News Call Bulletin), for 
the specific reason that the newspaper accepted discount store 
advertising, such as that from U.S.E. (Tr. 2035-2054). | 

On June 8, 1960, Sterling's vice-president and gen- 
Seeecales Manager, Mr. R. E. Schreck, met with Ehe” advereraimng 
manager of the News Call Bulletin, Mr. Wallace Brooks, and the 
newspaper's advertising representative, Mr. Al Leary, at the 


Olympic Club in San Francisco. U.S.E. advertising was dis- 


cussed at the meeting, which followed a protest by Mr. Schreck. 
meme. Leary concerning certain U.S.E. advertising carried by 
the News Call Bulletin. Although Mr. Schreck said he could re- 
call no details of the meeting (Tr. 1763-1768) Mr. Leary ad- 
mitted that U.S.E. was the subject of discussion with Mr. 
Schreck at the luncheon (Tr. 5689-5700). This meeting also 

took place at a time approximating that during which Mr. Schreck, 
Mr. Lachman (Lachman Bros.) and MyM peaiier (Redlick), among 
others, were meeting in connection with establishing a uniform 


Sevectising code for San Francisco retailers (supra) (Tr. 2327- 


2333, 1761-1763). 
Redlick did not advertise in the Call Bulletin cr res 


Successor newspaper, during 1957 and 1958, while U.S.E. was 


BMigvertising in that newspaper (Tr. 2305-2309). 
Advertising by Hale in the Call Bulletin dropped 
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substantially in amount, during 1959. (Pl. Ex. No. 4343; Tr. 
B51-333). | 
f. Evidence of common distributor-manufactur- 
er action toward another San Francisco 
membership discount store during the ap- 
plicable period: 

Co-conspirator Graybar cancelled the franchises of 
another San Francisco discount store, "GET", at apsretecer 
the same time that it was cancelling Manfree's Hotpoint fran- 
chise (Tr. 3068-3080). 

Maytag West Coast likewise cancelled GET's Maytag 
franchise at the time it was also disenfranchising Manfree 
Wr 5332-3333). 

Co-conspirator Meyer and appellee G.E. refused 
the nage @£ GET for the R.C.A.,"Whirlpool, and Gar. 
lines of major appliances and television sets (Tr. 4919; 4361- 
4366; 5246). 

| 6. Joint and Collaborative Action Among the_ 
RPE sna co-conspirator Manufacturers of Major Appli- 


ances and Television Sets Was Clearly Established By 


Substantial Evidence: 

The manufacturers of major appliances who were 
involved in this case, Frigidaire, Borg-Warner (Norge Division), 
Sale F perel pool, and Se cboine were and are all members of 


the National Electric Manufacturers’ Association ("N.E.M.A."). 


qk 


(See Pl. Ex. No. 2090 (A-G).) 


N.E.M.A. maintains a Consumer Products Division, 
Which concerns itself with the products involved in this case. 
(See Pl. Ex. for Id. Nos. 3006, 3007, 3008-3011.) 


As part of the members' activities in N.E.M.A., each 


is required to report its sales of major appliances in every 
county of the United States, by dealer classification, to the 


Association. Pursuant to these reports, each manufacturer re- 


quires its distributors to submit detailed reports of units sold 
to various retailers in the distributor's sales territory. The 
information is then sent by the manufacturers to N.E.M.A., tab- 
ulated, 


and thereafter each N.E.M.A. member receives a county- 


by-county analysis of its percentage share of the market. (Pl. 


Ex. for Id. Nos. 3009; 3000-3005; 2091-2099.) 

Appellants offered to prove that N.E.M.A. members 
have agreed eb prevent non-members from obtaining this market 
information, have agreed to common definitions of retail cus- 
tomers, and have exchanged specification and price information 
Perauthenselves. (See Pl. Ex. for Id. Nos. 2093 (A, C-E); | 
2094 (A, C-N), 2095 (A, F-G), 2097 (A, F, S), 2098 (A, M), 3003, 
3010; see Tr. 6457-6470). 

, Appellants further offered to prove that in June, 
1960, at a Board of Directors Meeting of the N.E.M.A. Consumer 


Products Division, representatives from Borg-Warner, Frigidaire, 


G.E. and Whirlpool discussed the establishment of a fixed dis- 


| tribution pricing system, which contemplated that all dis tia eu— 
| tors and dealers would be charged the same price by individual 


| manufacturers (and their distributors), and that the manufacturer 


hey Bw | 


would agree with each other that each would not permit deviation 
from such established retail and distributor prices. (See Pl. 
Eieefor Id. Nos. 3006, 3007, and 431. The latter appears herein 
as Appendix B.) 

Appellees Borg-Warner, Frigidaire, Hotpoint, and 


Maytag were also members of the American Home Laundry Manufac- 


‘turers' Association ("A.H.L.M.A."). This organization assembled 


the same types of statistical information as did N.E.M.A., for 
the products with which its members were concerned. The members 
of A.H.L.M.A. agreed to a uniform advertising code, relating to 


proper advertising conduct on the part of retailers, and they 


| insisted that retailers sign certain affidavits of "compliance" 


Pare the A.H.L.M.A. Advertising Code. (See Pl. Ex. No. 2, and 
Pl. Ex. for Id. Nos. 3036 (AE-AF), 3025, and 3026.) 

‘The A.H.L.M.A. Advertising Code was significantly 
different from the advertising practices recommended by the 
Federal Trade Commission: The former speaks speonevesmty of 
Pemerenees in advertising of members' products (by retailers or 
otherwise) of a "manufacturer's or distributor's list price” or 
“suggested retail price"; and of such "advertised list price or 


Suggested list price" being the "current list price" which the 


manufacturer or- distributor has “published to the trade". 


(See Pl. Ex. No. 2, at page 1 of A.H.L.M.A. Code). On the 
other hand, the latter makes no reference toa manufacturer's 
or distributor's list price, but rather simply refers to an 
Meetablished retail price". (See Pl. Ex. No. 2, at pages 5-6 
Beerer.C. Code). 

Appellants also offered evidence, which was rejected, 


Us 


a 


showing that A.H.L.M.A. members exchanged pricing information, 
and data about individual company's specifications for various 
appliances. (Pl. Ex. ae id. Nos. 3022, 30247s02ce 3029, 
Beee, and 3037.) | 

In addition, appellants offered to prove that appel- 
lees R.C.A. and G.E. and co-conspirator Motorola were also 
members of the Electric Industries Association ("E.I.A."), and 
fret this trade association compiled the same type of statisti- 
cal sales Pes) collected from its members as does N.E.M.A. 
eee. Ex. Nos. 92, 93, 94, 174-183, 4119; Pl. Ex. for fa. Noee 
and 5068; Tr. 4809-4810, 6495-6496. 

e And, as is the case with A.H.L.M.A., E.L.A. members 
reached an agreement upon a uniform advertising program that 
would apply to members' dealers, and required a dealer affi- 
davit of advertising list prices as a condition to being granted 
advertising funds. (Pl. Ex. for Id. No. 5068; Tr. 4809-4810). 

7. Evidence Of Continued Refusals To Deal With 
Manfree After August, 1960: 

After Action No. 39,336 was commenced in August, 1960, 
appellants continued to ae demands upon the appellee and co- 
conspirator vendors to Be alowed to buy their leading brands 
of major appliances and television sets. 

In October, 1961, U.S.E-. Giscontinuecds ame cose 
ment of a membership card for admittance to its store premises. 
It informed ee of the vendors refusing to sell to Manfree 
of this change in policy, by Letters sent to each. In these 
letters, appellants repeated their seauuees to be permitted to 


purchase the subject products, noting that White Front Stores, 


a discount store chain that had recently located outlets in 
the San Francisco Bay Area, was able to obtain many of these 
requested. lines. Further letters requesting the right towpuy, 
Such products were also sent to certain of the vendors in 1963. 
Appellants' post-1960 letter requests appear in the 


record as follows: 


im L961: Vendor Pl. Ex. No. Pl.JEx. f@ue tae emer 

Eaedencdaine 496, 497 
G.E. 4274, 4276 
Hotpoint 538 
Maytag | 4165 
ReC.A.. 1692 
Whirlpool 1716 
Motorola L7G 
Borg-Warner 4038 1b 7/(3)2) 

 ©Philco 4283 
Westinghouse 1817 
Graybar 527 /4278 548 


A. H. Meyer Co. ‘1706,' 4231 
Lancaster 4285 | DEST, 20 50 


Calif. Electric 2785 


Basford 4282 

ere 963: 
R.C.A. 169370 17 Om 
Whirlpool 1722 
Norge Sales | 1g 7/2) 
Motorola 4201 


Westinghouse rere 


These requests were all uniformly refused. The re- 


fusals to deal are reflected in the record as follows: 


1. 1961: Vendor Pl. Ex. No. Pl. Ex. for Id. No. 
Frigidaire .4270 
R.CoA. 1693 
Hotpoint 547 
Whirlpool 7s 
Borg-Warner shyla) 
Motorola 1762 
Zee 1963: | 
Rec. A. 1684 172 
Whirlpool 72k 
Norge Sales 1775 
Motorola 4763 


Westinghouse 1819 

The 1963 request letters were ocassioned by the open- 
ing of the White Front discount store in Oakland, California; 
its advertising in local newspapers showed that White Front 
was carrying G.E., R.C.A.,, Whirlpool, Phileo andmicnge lines 
of appliances and television sets. By their replies, the appellee 
and co-conspirator vendors either continued to refuse to deal | 
with Manfree, or referred appellants to their local distributor, 
who in each case was also continuing its refusal to deal with 


Manfree. 


76. 


SUMMARY OF ARGUMENT 


the £Lundamental isswe in the tral of thule Gaseu,7- 
Peeewer Or not an agreement or understanding existed, tacit or 
Saeos, tO boycott appellants. Such agreements "are seldom 
Capable of proof by direct testimony and may be inferred from 
@@emenings actually done....... " Eastern States Retail Lumber 
Moomecs' Assn. vs. United States, 234 U.S. 600, 611, 616 (19149 
Hetetemce of refusals to deal by a group of competitors is admis— 
Peeweomcircumstantial evidence from which a triex Cf fact me, 
infer agreement. Proof of the refusals to sell to Manfree among 
appellees and others, who were proven to have a common meerveree 
support retail list pricing among the large, key retailers in the 
San Francisco retail market for major appliances and television 
sets, was sufficient evidence for appellants' case to go to the 
fev tneatre Enterprises vs. Paramount Film D. Corp., 3460 00S 7, 
Bey 40, 541 (1953). In the face of such evidence, the jury 
site, under our Constitutional system, determines what are the. 
facts (and if denials of an agreement or combination by the defen 
ants are true). Testimony that refusals to deal stemmed from an 
independent business decision, unrelated in any way to group acti 
or agreement, is at most a defense to be weighed by the trier of 
ieee, Such evidence does not permit a directed verdict, but as 
lgerperiy a case for jury determination. Continental OresCorps ys 
Netemecarbide & Carbon Corp., 370 U.S. 690 (1962); Standard O27 


Semmeieecalifornia vs. Moore, 251 F. 2d 188 (9th Cir. 195777 


aia, 


eeegrdi vs. Gates Rubber Company Sales Division, Inc. 325 Ff. 
2d 196 (9th Cir. 1963). The defendants' claims are not bind- 


maigmon the Court; their defenses are weighed by the trier G5 
Meets 1) the context of the particular market situation. 
Weed States vs. Arnold, Schwinn & Co., 87 S.Ct, 1856) tees 
(967) . 

Appellants evidence of an agreement, tacit or express 
peemg the appellees and their co-conspirators to boycott appelle 
was substantial and convincing: 

(1) Appellant Manfree requested and was denied 
tne twelve leading brands of major appliances and television 
Seeemouring the period 1959 to 1964, Norge, Philco Hotpoint, 
meayedg, Frigidaire, G.E., Whirlpool, R.C.A., Motorola, Westangnor 
Syivania and Zenith, 

(2) Appellant U.S.E. (as a landlord) was a dis- 
count store operation, and its lessee, Manfree, would not tag 
or advertise the subject products at the manufacturers' and dis-~ 
feioutors’ list prices, as did the co-conspirator retailers 
eempeting with it in San Francisco. 

(3) Each of the distributor défendancs )yere 
shown to have a common motive to use list prices, and to require 
Pte we retailers in the market to advertise at these prices by 
Mmeewatiowing advertising credits unless they did som The funds 
memeupport this scheme came largely from the defendant] manwiac— 


Eueers of the products, 


(4) All the manufacturer defendants work dele 


mee deale and the other retail store co-conspirators, as the 


“key accounts" in the San Francisco market, and these retailers 
were supported by the manufacturers with special advertising 
funds. Discount store advertising, at "cut prices", threatened 
(eeemecontcrolled, non-competitive market. 

(5) Manfree was able to obtain certain lines of 
merchandise during the period 1957-1959 (Norge, Philicojiiay Gage 
fempeint). At the time of the cancellation of these lines, 
Pemeeree Ss Officers were told, by vendor representatives, that 
the reasons for such cancellations were (i) pressure upon the 
vendors not to sell to Manfree from Hale, or from the other lara 
See tancisco retailers, or (ii) threats that af they sold to 
Manfree, they could not sell to such competing retailers. 

(6) While Manfree carried the Hotpoint and Mayta: 
lines, Hale and the other co-conspirator retailers refused to 
Carry these lines. 

(7). Durie the ;sshort time Manfree could obtain 
Memtenand Phiilco major appliances, Hale refused to use advertis- 
ani owethees from vendors of these ae ox refused to pay pmasu-« 
debits to them. 

(8) Manfree's cancellation by Maytag was coinci- 
@emeal With a large $11,000.00 purchase of Maytag goods by Hale, 

(9) Manfree's cancellation by Graybar (Hotpoint 
Se eemoutcor) was coincidental with that company's establishmenc 
Mimeevertising policy requiring its retailers to advertise at 
list peice (Pl, Ex. Nos. 339, 340); an@ a Sam@ewaneisco meemide 
@eiled by Grayoar, well attended by large retailers, where it wa: 


Merouncea it would no Longer sell to discount stores. 


(10) The boycott of sppel lame extended beyond 
the San Francisco area. Manfree was unable to obtain Norge 
@ee vances from Norge Sales, or its Southern Californialcioe mee 
tor, (Graybar). After Manfree had obtained a carload of Norge 
appliances from Los Angeles, Norge Sales held a meeting with its 
Sati Ornia distributors concerning such shipments, which resulteg 
pamepPeliants being unable to obtain Norge goods from any Source, 

(11) Manfree could never obtain Gee oe ee 
Wearlpool, or Frigidaire products because it was a discount store 
Bona fide requests by Manfree for substantial orders to these 
vendors were repeatedly denied. 

(12) The two San Francisco morning newspapers 
/meeeca tO accept U.S.E. advertising from 1957 through 1960 be-= 
cause the large retailer advertisers in those newspapers, such 


cs 


female's, Macy's and others, put pressure on them to refuse such 
advertising (Borg~Warner Ex. No. 9024, stricken). 

(1.3) Another discount store in San Francisco, 
"GET", was substantially boycotted by the same vendors. 

The evidence further showed that the conspirator ae 
fendants met together in various trade associations. The appelle 
Manataccurers of frigidaires and other major appliances worked tc 
Cetmer on a campaign to establish and maintain a nation-wide list 
Perec waiStribution system. (Pl. Ex. for Id, No. 421). Ceram 
conspirator defendants met together in various Nortmer Calireuas 
Om@omwoesa Francisco trade associations. One ae these groups to wh. 
Peemeretailer defendants and most defendant Gistributors belonged, 
the Northern California Electrical Bureau, developed a2 


Meee campaign requiring retailers to sign affidavits that 


appliances were sold at suggested list price. (Pl. Ex. No. 2090). 
Another association, the Home Furnishing Advisory Committee of the 
San Francisco Better Business Bureau (whose members included Lachm 
Bros., Redlick, Sterling and Macy's ,held meetings concerning 
mmemeaavertising of furniture and household applicances in the 

San Francisco newspapers during the period 1957 to 1960. One 
femeer CO-CcOonspirator, Sterling, approached the San Francisco 

me oecall Bulletin to discuss the U.S.E. advertising it was 
Peeeync. The circumstances shown to be a avoled in this meeting 
would allow the jury to reasonably conclude that pressure was 
Deng epplied to prevent U.S.E. from advertising in that news- 
haeer, as well. 

The defenses of independent business judgment in re- 
Ppestwmo CO deal was, under this evidence, simply a jury question, a 
Pwemlctal Court, it is respectfully urged, could not turn these 
Getenses into a decision on the merits. Standard Oil Company of 
Mpeecormia v. Moore, 251 F. 2d 188 (9th Cir. 1957). 

Even assuming that the evidence admitted was not sub- 
weal on the issue of the existence of a Conspiracy Lo be 72s 
the record demands reversal of the judgment below because sub- 
stantial evidence was excluded as to each appellee. 

California Electric Supply Co: “he Coure exci. 
the admissions of its Sales Manager, Mr. J. TT. Valenson, “Gia 
Peeetlants had a million dollar conspiracy case, that he had been 
eisedeto give false testimony, and that his salesman handling the 
Manfree account, Mr. Muntain, had given false testimony in his 
S@eocicion in the case. California Electric Supply sought to 


@eeend its refusal to deal at this deposition and during trial, 


evidence Be cced was to the contrary and thas admissions were 
clearly admissible against this appellee, and against all the 
Cemepirators. 

Borg-Warner: The Court first admitted anceene nme 
Peee-Werner’s Exhibit 9024, evidence of retailer pressure on a 
iseal newspaper to deny U.S.E. advertising. It further exeluded 
evicence from Borg-Warner's files that the appellee nance 
of £rigidaires were attempting to establish a fixed and rigwe 
Georeribution system in the United States, based in part woon marr 
tenance of list price, (Pl. Ex. foOrUIa yer cae 

General Electric: The Courmtgexcluded Cl) awe 
Seemere COLCKespondence admitting that its dealers did not engage = 
Perea competition in San Francisco, and that sales to a discount 
store in the area would disrupt the retail price structure. MThis 
Bee ondence further showed that the major applicance manu- 
Gecturers had knowledge of the brands carried by the discount 
Pfeeres in the San Francisco area. (Pl. Ex. for id. Nos. 5032, 
5033, 5034, 5044, 5045 ~- 5047). 

Hotpoint: As to Hotpoint, the Court exeiwae wan 
testimony from Graybar's District Appliance Manager that the 
consent o£ Hotpoint was necessary before Graybar would cease 
Seg Hotpoint applicances to discount stores in San Francisco. 
(Pl. Ex. for 1d. Nos. 5112 and 5113). 


RUCLA.: he Court rejected Germres seme ence aia te ei 


Hemyeshowing R.C.A.‘s involvement with the maintenance of list 
Meemeee in San Francisco. The Court further excluded evidence 


metok.Cc.A. required retailers to sign affidavits concerning 


"comparative" retail price advertising in order to obtain adverti 
ing funds. (Pl. Ex. for Id. No. 5068). The Court rejected the 
testimony of R. C.A.'s Vice President, Mr. Saxon, that a cen 
megage in retail price competition with other television manufac— 
meee. it also failed to give any probetive weight to subsitancus 
Serdence Of business contacts between R.C.A.'s representatives anc 
fem Ss. (Pl. Ex. Nos. 349, 350}. 

Whirlpool: The Court failed to consider the evidences en 
fees and Whirilptol had common directors. Instead, the Court 
eecepred the argument that it is conjectural to imagine a manufac- 
turer and distributor of washers and dryers conspiring with manu- 
mieeasers of television sets, and stated that the product lines of 
eeereeare entirely different from the product line of Baytag: 
Pemcawso failed to give probative value toe the evidence of numerous 
fee] between Whirlpool and Hale's. (id., Tr. 5061). (ScemPas 
Ex. Nos. 685A-C, G86A-E, G87A-C, 689A-B, 665, 4236, 4237.) 

Eeigidaire: The Court rejected the @yieence si ye eee 
Haury could determine that Frigidaire continucd to maintain list 
Peaces arter 1961 when it discontinued Daim ing price Glee Ce ecan. 
Memeo tist prices. (Pl. Ex. for Id. 4170, 4178). 

Maviag: The Court refused to allow adpol lanes somes 
that the Regional Manager of Maytag West Coast told Manfree that 
et fe @5ongeo its sales policy In San Prancisce, was no Vonger sce 
Meeeto Sel) to discount stor a ana thus could not sei) “Go "FRc 
any longex. it: oa ns Beales ie rejected the pranci pte tha 
Peerimtcaif may prove the reason for the refusal to deal. 


Boeneinentsl Ore Corp. vs. Union Carbide & Carbon Corp. 370 U.S. 


boO (1962). 


Other substantial relevant evidence was rejectes! 

The Court refused to allow Mr. Vern Brown, District 
Appliance Manager fcr Graybar, to testify that Graybar knew the 
issue in San Francisco was one of having to choose between sell- 
ing to the large department and furniture stores, or discount 
e@ees, Ihe basis of this ruling that appellants had not detain 
Semeoe subject matter of Mr. Brown's testimony SULETC Le me Ingen 
Pretrial papers, is urged as erroneous. The Court also refused 
to allow the testimony of the District Manager of Westinghouse 
to the same ¢ffect. The Court's ruling with respect to Westing- 
house, that such testimony would be based upon opinion and hear- 
Say is urged as erroneous, as the evidence itself showed that suc! 
vendors Based their sales policies upon such information from the 
field. 

Hhe deposition of Mr. Alpine, U.S.E. "Sores idenve wo 
died before trial, was rejected, although defendants hed substan- 
eae completed the deposition. The basis of the ruling wessiia 
the defendants were not allowed to complete the deposition becaus« 
they did not have available at the secs ae hers memoranda of his 
SemvyerSsation with vendor representatives, prepared by Mr. Alpine 
memiromattocney's request. The record shows that defendants 
delayed en unreasonable period of time in attempring teomecece 
Meese ceports, which were claimed to be privilkeged. 

Evidence showing that the National Bleety tea Sone 
Peers’ Association and the American Home Laundry Manufacturers' 
Peeociation worked together, was rejected. Yet, this evidence 


fovea a clear common purpose and motive to support agreements 


which prevented challenges to their controlled market. (See 
United States vs. General Motors Corp. 384 U.S. 127(1966) .) 

The Court rejected the studies of appellants' account- 
ant, showing that the retail defendants tagged the subject pro- 
Miers at list price. (Pl. Ex. for Id. Nos. 1561 = 1578 (fale'sjr 
1579-- 1681 (Lachman Bros.); and 1560 (Redlick) .) | 

Evidence offered by appellants Gf the eGonsperaey, co 
boycott Klor's, Inc., another local retailer, by appellees G.E., 
fweeeh., and Whirlpool, prior to January, 1967, was admissible 
pepeenee under the authority of Standard Oil Cow=ef Caletormnia 
[meeoore, 251 F.2d 188 (9th Cir. 1957). (See Killer's) linc, vv. 
Peeacway-Hale Stores, inc. 359 U.S. 207 (1959) .) 

Even assuming the evidence of appellants was not sub- 
Stemeical on the conspiracy ‘issue, the record requires reversal 
@emene judgment below because appellants should have been per— 
Weeea co present their evidence and have a jury determination 
on the issue of refuSals to deal, based on maintaining vertical 
Peeeenagreements. This theory of appellants' case was rejected 
by Ene Court, despite its assertion in the complaints and ee | 
Meetrial papers. A plaintiff is entitled to obtain damages baseé 
Decmweall violations of antitrust laws which injure them. 


(Semtanental Ore Corp. vs. Union Carbide & Carbon Corp., supra.) 


BUGther,, in accepting evidence, the Court failed to 
Peemyveene Oral declarations of agents of the distributors against 
the factory defendants, and refused to allow appellants the right 


to treat witness representatives of conspirators as hostile and 


85 


eeverse. Yet the Court did make the written evidence tneeaeces 
as to one conspirator, applicable to all other conspirators. 
(Tr. 6854). 

The Court dismissed appellee Norge Sales, who was joine 
as a party in the second complaint. This was erroneous, as 
appellants could always add a conspirator as a party, who would 
be liable for damages committed, pursuant to the conspiracy, 
within four years of its joinder as a party defendant. 

Appellants' pre-trial discovery was prejudicially limite 
by the Court in not allowing production of all intra-office 
reports of appellees concerning the appellants, and by not allow- 
Picmenem tO develop the existence of, or adineeneeneaee of, 
appellees' witness, interview statements or reports. 

The Court also committed reversible error in the allow- 
ance of costs by taxing appellants with the costs of two copies o 
RiewcaLly transcript; costs of copies of the depositions; costs 


Sumeeecrial transcripts, and certain other Ccests . 


SS aN 


THE TRIAL COURT COMMITTED PREUJUDICIARee Re oe 
IN DIRECTING A VERDICT POR BACH DERE p-aa 
AND IN DISMISSING THE COMPLAINTS ASe7O 2a 
OF THE APPELLEES 
(Specification of Errors I) 


mm. the Judgment For Appelices Isms. Proper, As It 
Is Based Upon The Failure Of She Couceeio 16. — 


Appellants’ Evidence The Benefit Of 421-2 


ences It Pairly Suppor eam ened Though) Con Greasy, 


Inferences Might Reasonably Be Drawn And In ime 


Light Most Favorable To Appel Vantcmu Uo cms mote 
Cially True As The Basic Facts Amel famgel yay 1 = 
puted, And Consist Of Direct Evidences ore, ce 
Common Boycott Of Appel vaemmc. 


1. Appellants' direct evidence showed the boycotting 
Of appellants by the vendor appellees and co-conspirators, 
Weeaiss Manftree's pricing policy did not £0llow lieu yorvees, 
and because appellants were a discount store operation which 
Mmecarecncd the San Francisco retail market Controlled by ene 
appellees and their co-conspirators. 

The Seventh Amendment of the United States Constitution 
Guarantees appellants a trial by jury; it entitles them toa 
jury determination of their claim that their evidence would 
Siew that it was more likely true than not, that appellees and 
their co-conspirators boycotted appellants in violation of the 
antitrust laws. A Federal District Court may only take a case 
Biveyerrom a jury when it can ‘be said that reasonabié men, exexr— 
Seeing an unprejudiced judgment, would draw opposite conciu-— 
Stems from the facts presented. Story Parchment Co. vs. 
Patterson Parchment Paper Co., 282 U.S. 555, 560, 566-567 


immo2i); Continental Ore Co. vs. Union Carbide & Carbon Corp.,; 


870 U.S. 690, 696 (1962); Girardi vs. Gates Rubber Company 


Meese eeyisiOn, Inc., 325 F.2d 196, 200, 206) 20a (Ctr eewe 
m263). 

FP.R.C.P. Rules 41(b) and 50 cannot besprepest, Sola 
hiten Substantial evidence introduced shows a concerted or Group 
Heeisal to deal, among competitors. United States vs. General 
Seeeerss COrp., 384 U.S. 127, 141-143 (1966): Kilor'S inc. ve. 
Pmeadway-Hale Stores, Inc., 359 U.S. 207, 209-217 (1959)- 
Qimemeos Enterprises vs. Paramount Film D. @oro., 246 Uses 
eos). As Stated by the Supreme Court in Theatre Enterprises, 
Pilea, at pp. 540-541: 

"The crucial question is whether respondents' 
conduct toward petitioner stemmed from independent 
decision or from an agreement, tacit or express. 

To be sure, business behavior is admissible circun- 

stantial evidence from which the facesi adecara., 

infer agreement." (Citing cases) 

Refusals to deal have persuasive evidentiary sig- 
Peeeeeance in boycott cases, and this Court hes consistent, 
held that refusals to deal are to be examined in their market 
See. Flinkote Company vs. Lysfjord, 246 F.2a 362)375—-7- 
Peemmeetr., 1957): Standard Oil Co. of California vs. Moore so. 
Beeeomlcs, 205-210 (9th Cir. 1957); Sunkist Growers, Ines ve. 
Peeeeleber & Smith Citrus Prod. Co., 284 F.2d 1, 10-18 (9cn Gare 
Meee Girardi vs. Gates Rubber Company Sales Division, ine. 
325 F.2d 196, 199 (9th Cir. 1963). The instant appeal in- 
fetes an antitrust action in which appellants have presented 
M@i@ieceential evidence of a concerted refusal to deal’ ihe 
appellees attempted to justify the common refusals to deal 


with Manfree as being decisions solely based upon individual 


business judgment. However, this but presents the classic 


factual question of what is the truth of the matter, which goes 


Pena jury for its decision upon credibility. “See "Givoarcoime 3 


Gates Rubber Company Sales Division, Inc., SUpra, ateppemeoU 
202-203; Story Parchment Co. vs. Patterson Parchment Paper CO, 


suptea, at p. 567. At the time of the refusals to deal (or the 
Ceacellation of Manfree's few franchises), which completely 
meolaced Manfree from the sources of supply, officers of appel- 
lants were expressly told upon numerous occasions by various 
[egeor representatives, that the particular vendor coulduuce 
(continue to) supply Manfree, because of pressure from co- 
COMspirator Hale; or that they could not sell to the downtown 
Or large department stores and to Manfree at the same time; or 
because of so-called "dealer structure" Cie aclekine Glee) Iai s 
_would not countenance sales to competing discount stores). 

The jury is the only fact-finding bedy eorcercerns. 
the credibility of the testimony of appellants' witnesses 
Bernard Freeman, Marvin Boyd, Vern Brown, Joseph Mittelman, 
Bert Green, and Victor Honig. These witnesses testified or 
produced evidence proving that a group boycott existed against 
appellants. A jury decision for appellants, based on the tes- 
timony of these witnesses and appellants’ documentary evidence 
memeeced in evidence, clearly would be adequately supported by 
M@ieemential evidence. The Court below however, 1t is respece— 
fully urged, adopted the same erroneous course as did the 
trial courts in the cases of General Motors (supra) and Lessig 
femmmecewater Oi] Co., 327 F.2d 459 (9th Cir 791964) cent dene 
wy U.S. 993 (1964): It failed ue apply proper legal standards 


memene admitted refusals to deal with appellants, and to the 


admissions by representatives of appellees and €O-COnSDimacome 
that the vendors of the products involved could not sell to 
discount stores in San Francisco County because of illegal 
Peescures from the retail store conspirators who wexe competi- 
joe Ot Mantree. It refused to give preper legal isialleheyseaet — 
Cance to proven refusals to deal being utilized as a means of 
peeo cing illegal price control. Appellants" evidencemomowad 
pom Ol lows: 

a. The suppliers of twelve leading brands of 
Major appliances and television sets refused to deal with 
Manfree. (Supra, pages 41-52, 54-62, 67-69, 74-76). 

b. Some vendors did sell to Mantree foes pec oa. 
Of time, but subsequently they refused to continue to deal with 
appellants. (Supra, pages 43-47). 

c. At the time of these cancellations, sales 
representatives of various vendors told officers of Manfree 
that such actions were necessary because of great pressure 
from their "downtown" retailers, or because of instructions 
from management to change pre-existing sales policies to now 
Seroee discount stores: 

(1) Co-conspirator Lancaster's salesman, 
[oaeeack Mitchell, told Mr. Freeman of Manfree in 1957 .ehee 
Bancaster had been subjected to pressure from Hale representa-— 
Beves not to sell to Manfree; that his company hela a meeceing 
memomscuss the situation, deciding that under sueh circum 
feemces Lancaster would not sell to Maninee any Ponger- 
(Supra, page 43; Tr. 5808-5809). 


(2) California Electric Ss isales 


representative, Mr. John Muntain, told Mr. Freeman in about 
September, 1958, that his company ceased selling Philco appli- 
ances to Manfree because of pressure from other San Francisco 
Meeall Stores not to continue to do so. (Tr. 5736-5737). 

(3) Co-conspirator Graybar's representa- 
fe, Mr. W. H. Mayben, told Mr. Freeman in October, 19587 
that Graybar would be unable to sell to department or other 
stores, so long as it was selling to discount stores, and that 
therefore Graybar would no longer sell Hotpoint appliances to 
Manfree (Tr. 5797-5798). 

(4) Manfree's franchise was cancelled by 
Maytag West Coast on March 10, 1959, immediately following a 
period in which Hale would not buy or advertise Maytag products. 
Almost coincidental with Manfree's cancellation, Maytag sold 
$11,000.00 in Maytag appliances to Hale. (Supra, pages 46-47; 
see Pl. Ex. Nos. 639 and 640). 

(5) Graybar's Los Angeles outlet refused 
to continue to transship Norge appliances to Manfree, because 
Borg-Warner and Lancaster requested it not to sell in Lancaster's: 
"territory". Borg-Warner's sales arm, appellee Norge Sales, 
had fined Graybar for prior transshipments, and refused to sell 
its appliances to U.E.S.'s buying agent in Los Angeles, Mr. 
BeresGreen. (Supra, pages 49-52). At the time of this action, 
Mr. Bonnet, an officer of Graybar in Los Angeles, told Mr. Green 
that he had just been told by Lancaster, during a telephone 
Call, that the latter would not sell to Manfree, because it did 
not want to "jeopardize a million dollar business" with Hale. 


Mopra, pages 50-51; Tr. 5509). 


d. Seven lines of television Sets, COmMpri same 
feeeually all of the leading brands, Were Genes to Manfree 
eieemgG che period 1957 to 1964, i.e., R.C.A.-Victor, PaLreo, 
G.E., Motorola, Westinghouse, Zenith, and Sylvania (1958-1963). 
tie sMeading brands of major appliances, i.e., G.E., Philco, 
Norge, Maytag, Whirlpool, Hotpoint, Frigidaire, and Westinghouse, 
were denied to Manfree during the same period, except for lim- 
ited periods when several of these brands ome sold to appel- 
lant on a "no-name - no price" advertising basis only. (Supra, 
pages 42-44). 

e. In June and July of 1960, the vendor appel- 
lees and co-conspirators all received letters from Manfree 
urgently requesting the right to purchase the lines they sold, 
but they uniformly refused to deal with appellant in spite of 
what waS a reasonable request that Manfree be tranceeee and 
allowed to carry such lines. This uniform and unbroken com- 
mon refusal to deal by such vendors continued until August, 
1964. (Supra, pages 74-76). 

f. The companies that refused to deal with 
Manfree, when asked to do so could offer no convincing reasons > 
for their refusals to deal. They only claimed that such deci- 
sions were based on some ethereal, general "policy" grounds. 
Maytag and California Electric attempted to show more specific 
reasons; however, such "reasons" once again only presented a 
Saeeemssue of "who(what) do you believe” for the trier of 
fact. (Supra, pages 47-49, 54-62; see Tr. 3375-3379; 3958- 


B71). 


g. Each appellee manufacturer admittedly 


maintained list prices as of the time of the filing of the 
first complaint, and allocated millions of dollars for news- 
Paper advertising of their products. They and their San 
Francisco distributors had a common purpose to maintain the 
advertising of major appliances and television sets in the 
market area at retail list prices: The manufacturers estab- 
lished list prices which were given to their distributors, 
and the distributors then published list price sheets for 
their retailer customers based on the manufacturer's prices; 
and the distributors based advertising credits to retailers on 
their adherence to list price advertising, a practice which 
must have been known to, and approved by, the manufacturers. 
(Supra, pages 28-39). 

h. Each of the vendor appellees and co- 
conspirators had common Knowledge that the large furniture, 
department or appliance stores in San Francisco controlled the 
advertising of these major consumer products in the San 
Francisco newspapers, and that such retailers advertised based 
on the vendors' list prices. (Supra, pages 30-32). 

i. U.S.E.'S repeated requests to the two 
morning San Francisco newspapers to be allowed to advertise 
in their newspapers were denied, at a time when the co- 
conspirator retailers were the dominant advertisers in such 
newspapers. (Supra, pages 43-44, 52-54, 69-71). 

j.« Manfree {or U.S.E.) was not the enly dia 
count store in San Francisco County unable to obtain the lead- 
ing brands of such merchandise. The other discount store then 


in existence in San Francisco, "GET" (Lakeshore Furniture), 


was also unable to obtain such products. (Supra, page 71). 

k. However, while appellants and GET, ig 
San Francisco, (where the retail store defendants had their key 
stores and were key city advertisers) were subjected to the 
boycott shown here, some of the vendor conspirators were read- 
ily selling major appliances and television sets to other "dis- 
count stores", situated ie San Jose, and in Oakland (after 
Hale closed its San Francisco appliance store operations in 
1963). (See P. Ex. No. 5077(A-D); Tr. 3199-3202; Pl. Ex. for 
Id. Nos. 4079, 4080, 4082, 4083, 4084, 4085, 4108, 4266 and 
5052) 

1. Existence of special and discriminating 
terms in the purchase of, and advertising of, major appliances 
and television sets was established, by direct evidence, be- 
tween such vendors and Hale, and four other local retailers of 
major appliance and television sets. They received the bulk 
Of "Special" advertising dollars from such vendors and there- 
fore were the key advertisers of such products in the San. 
Francisco newspapers. (Supra, pages 37-41, 69). 

m. The officers and other representatives of 
the appellees and co-conspirator distributors, and Hale and 
other major San Francisco retailers, met and worked together 
aS a group in San Francisco County in a number of enterprises. 
(Supra, pages 62-64). 

n. Just prior to the filing of appellants' 
peest complaint in August, 1960 a representative of co- 
conspirator Sterling arranged a meeting with an officer of 


the San Francisco News Call Bulletin to protest about U.S.E. 


being able to advertise in that paper. Lachman Bros. refused 


to advertise in the News Call Bulletin because it allowed 


U.S.E. to advertise. Hale had limited its advertising in 


this paper in 1959. (Supra, pages 70-71). 


Be Che Court Refused To Apply Well-Established 


Legal Principles Concerning Evidence Of 
Concert Of Action By Those Accused Of 


Unreasonable Restraints Of Trade to. ihe 


Facts Of This Case: 
1. It is respectfully submitted that the decision 
Semene District Court is in clear conflict with four basic, 
well-established principles of antitrust boycott law which 
compel the submission of this case to a jury, as follows: 

a. The proof of parallel and common refusals 
to deal by competitors against one qualified to compete re- 
quires the submittal of the evidence of the refusals to deal 
to the jury, for its determination of whether or not there 
existed a concert of action. An express agreement to refuse 
to deal is not required. Girardi vs. Gates Rubber Company 
PeeeecmeDivision, Inc., 325 F.2d 196 (9th Cir. 1963) at 200 {see 
authorities cited there in footnote 9); United States vs. 
General Motors Corp., 384 U.S.-127, 142-143 (1966). Liability 
under the antitrust laws is based on the effect of restraints 
on the market place, and the showing here was that Manfree was 
completely excluded from the major appliance and television 
retail market by appellees. United States vs. Arnold, Schwinn 
[mes 87 S.Ct. 1856, 1863 (1967); Interstate Circuit, Inc. 
vs. United States, 306 U.S. 208, 221 (1939); American Tobacco 


Go. vS. United States, 328 U.S. 781 (1946); Theatre Enterprises 


vs. Paramount Film D. Corp., supra, at 540-541. This Court 


stated, in Standard Oil Co. of California vs. Moore, Supra, at 
210-211: 


“Part of the evidence, as previously 
noted, concerned asserted instances of 
Parallel action knowingly taken, wathem 
than actual contracts and communications 
between appellants. Consciously parallel 
business behavior in matters touching 
prices and competition does not itsieme 
constitute a Sherman Act offense. It is, 
however, admissible circumstantial evidence 


of an underlying agreement, cOonbinadeLen, os 
conspiracy concerning such matters. The 
probative value of such evidence is to be 
determined by the trier of the facts. 
theatre Enterprises, Inc. vs. Paramount 


bilm Distributing (Corp 2 Ss4omu. seo 
640-541, 74 S.Ct. 257, 98 Lebdeec7 cee 


(Emphasis added.) 


b. Acceptance by competitors, without previous 
agreement, of an invitation to participate in a plan, the nec- 
esSary consequence of which if carried out, is in restraint of 
interstate commerce, is sufficient to establish unlawful con- 
Spiracy under the Sherman Act. Interstate Circuit, Inc. vs. 
United States, 306 U.S. 208, 226-227 (1939); United States vs. 
General Motors Corp., 384 U.S. 127, 142-145 (1966). 

c. Uniformity in refusing to sell, as a mat- 
ter of policy, to a type of operation such as a "discount" 
store, forms the basis of permissible inference of joint ac- 
Pemmiiigram vs. Loew's, Inc.,w192 F.2d 579, 583 (3rd Ciry 
951). 

d. Circumstantial evidence of concert of ac- 
tion is sufficient to overcome testimony by interested or 
biased witnesses denying the existence of an agreement. Such 
circumstantial evidence requires that the facts be submitted 


to the trier of fact for decision. This is especially the 


case when those witnesses offering the contrary direct evi- 
dence, have been impeached. Girardi vs. Gates Rubber Co. 
Sales Division, Inc. 325 F.2d 196, 202-203 (9th Cir. 1963). 
This Court stated in the Girardi case, at page 202: 

"It is plain that the jury were not 

obliged to accept as true the testimony 

last quoted or Oranges' assertion that he 

neither asked that Gates do something about 

Girardi's price cutting nor requested them 

to cancel Girardi's contracts. Teas ie 

particularly true in view of Oranges' 

interest. If, as they might well do, the 

jury were to discount as untrue these 

assertions, the remaining evidence is 

sufficient to support an inference sera 

Oranges did just the opposite--that he 

did suggest and request that Gates take 

the action which it did againsegGmrarcarm., 

The failure to apply the law of conspiracy summa- 
rized above to virtually undisputed facts, has had the demon- 
strated effect of allowing appellee and co-conspirator vendors 
to boycott discount stores in San Francisco. Discount stores 
have achieved their prominence in the retail merchandising 
field as "price-cutters," and thereby the obvious purpose of 
the boycott was to prevent price competition from discount 
stores. Such a boycott is clearly a means of enforcing price 
fixing at the retail level. This type of judicial failure was 
the subject of reversal in United States vs. General Motors 
Segeeyecoupra. It is respectfully submitted that the Trral 
Court here committed the same type of clear error in non- 


Puteiag the appellants, as did the trial court in the General 


Motors case. 


Ts 
UNIFORMITY OF ACTION IN REFUSING TO SELL 
TO AN OTHERWISE SUCCESSFUL DISCOUNT STORE, 
UNDER CIRCUMSTANCES FROM WHICH THE TRIER 


OF FACT CAN REASONABLY INFER AGREEMENT, 
REQUIRES SUBMISSION OF THE CASE TO THE JURY 


A. The Appellees Who Manufacture The Products 
Involved In This Case Admitted Their Refusal 


To Deal With Appellants: 


As to the first claimed erroneous refusal to apply 
the law to the facts, it is respectfully urged that the deci-. 
feeomo. this Circuit in Standard Oil Co. of Calvtonmnia ve. 
Moore, 251 F.2d 188 (9th Cir. 1957), held, on fundamentally 
Similar facts, that the showing of refusals to deal by compet- 
itors, and of circumstantial evidence indicating that such 
vendors had a common motive to restrain trade, was sufficient 
to allow a plaintiff to recover judgment against those parties 
Semecrcusing to sell to it. The first portion of the Meore 
Opinion held that mere assertions by employees of defendants 
that there were "independent business reasons" for the refusal 
to deal, were not sufficient to justify taking the case away 
from the jury. (Id. at p. 206, 210-211). Yet, throughout 
eiewoeinlon of the Court below, there clearly appears a re-= 
liance upon the testimony of those witnesses who were, or had 
been at the time of the acts complained of, on the payrolls of 
the vendors of major appliances and television sets, to the 
effect that they were exercising individual business judgment 
in their refusals to sell to appellees: R.C.A., (R. 1923, 
1925-1926); Whirlpool, (R. 1929; 1932-1933); Maytag and Maytag 
West Coast, (R. 1936, 1937-1938); General Motors and Frigidaire, 


(R. 1942, 1944-1945); G.E., (R. 1952, 1953-1955); Hotpoint, 


Meee lJ57, 1959-1960); Borg-Warner and Norge Sales, (R- 1962, 
ies-1964); and California Electric, (R. 1972, 197 3=1975)- 

In the second part of the opinion in Moore, it wale 
specifically held plaintiffs need not prove an express agree- 
Meme tO refuse to deal, that an unlawful combination or con— 
Spiracy to be found to exist from a concert of action. (Id. 
pee 210, 211-212).(See. American Tobacco Co. vs. United 
Precmees, 328 U.S. 781, 809 (1946).) This Court held that. 
is sufficient if persons with knowledge that a concert of 
action was contemplated and invited, "gave adherence to and 
then participate in a scheme". (Id. at p. 211-212). (See 
Federal Trade Commission vs. Cement Institute, 333 U.S. 683, 
716 (1948).) This Court then found in Moore that there was 
sufficient circumstantial evidence for a jury to conclude 
(although there was no direct proof that they had met to dis- 
cuss Moore, in an attempt to boycott him) that the defendants 
were liable to Moore for violations of the Sherman Act. (Id. 
at p. 212). The evidence here fits precisely into the cate- 
gories of evidence discussed in Moore, as follows: 

a. The evidence is uncontradicted that the 
vendor appellees and co-conspirators refused to deal with 
Menmieuee: California Electric, Tm. 3765; Frigidaire, Tra 4039, 
Peele G.Es, Tr. 4154; Maytag West Coast, Tr. 3352; HOupoine, 
Temes l70; A. H. Meyer Co. (as to R:C.AQ and Whirlpool products)® 
Tr. 4921, 4994; Lancaster (as to Motorola and Norge products), 
fie 2014, 2615. | 

b. Also, Manfree requested, and was refused, 


Sylvania television sets (Tr. 5823-5825); Westinghouse major 


appliances (Tr. 5910, 5915-5920); Zenith products (Tr. 5593- 
Bo, 2907-5910); and Motorola products (Tr. 5886-5888) . 
Indeed, the appellee manufacturers all have admitted that they 
have continually refused to sell major appliances and televi- 
Sion sets to Manfree. (Supra, pages 54-62, 67-69, 74-76). 

Cc. R.C.A. and Whirlpool attempted to defend 
their refusals to deal on the ground that their products were 
distributed in Northern California by co-conspirator Meyer as 
an independent party acting completely without influence or 
control from these manufacturers. The Court below seemingly 
determined that such a defense was sufficient to overcome 
appellants' evidence which showed: (1) three parties were 
involved in list price advertising and tagging; the manufac- 
turer who supplies the list prices and advertising funds, the 
distributor who fills in the forms, and the retailer who ad- 
vertises at list and obtains the funds; (2):that the distributior 
contracts contemplated the freedom of these manufacturers to 
sell directly to retailers in San Francisco County (Pl. Ex. 
Nos. 88-I (Tr. 1200); 102, 103); (3) these appellees had the 
motive and purpose to maintain their own (factory) list prices: 
Pemcmerxcetail list prices in San Francisco County; and (4) that 
these companies had factory representatives in San Francisco 
County who were in constant communication with retailers of 
R.C.A. television and Whirlpool appliances. (Supra, pages 28- 
30, 35-36; Tr. 4682-4686, 4693-4700, 4724-4727, 4732-4735, 
4745-4746, 4751, 4761-4764, 4766, 4768-4769, 5017-5021, 5024- 
5027, 5032-5034, 5037-5048, 5053-5054, 5060-5061, 5119-5127, 


5136-5142). It is reasonable to conclude that these appellees, 


by reason of these many contacts and communications, had thor- 
ough knowledge of all aspects of marketing of the subject 
products in San Francisco County during the relevant period. 
Bie 5-558; 571-575; 1215-1217, 1307-1308; 4720, 4730mm see 

d. There was convincing proof Gf spec#a lear 
rangements between retailer Hale, and appellees R.C.A. and 
Whirlpool. The evidence was substantial that Whirlpool con- 
peered Hale its "key account” in the San Pranciseo acca, sana 
therefore it allowed Hale special factory advertising funds, 
and provided special models, so that Hale could extensively 
advertise and sell Whirlpool appliances. (Supra, pages 39- 
40). Further, R.C.A. held special meetings with Hale repre- 
sentatives in order to assist that company in maintaining its 
30% to 40% price Serge. (Tr. 188-210, 222-224, 221-2752 
Hale's advertising of R.C.A.'s television sets under Hale's 
"signature" was extensive, of which R.C.A. had knowledge by 
reason of its Form No. 226 (Pl. Ex. Nos. 1842-1846). 

e. Appellee Whirlpool sold its "Coldspot" and 
"Kenmore" brands of appliances directly to Sears & Roebuck 
Gampeewouch maintained retail stores in the market area 
(i 5051-5052). 

f. R.C.A. also defended its continued refusal 
to deal with appellants on the ground that it did not receive 
a copy of the Manfree letter dated June, 1960, requesting 
product lines, sent to all manufacturers whose products ap- 
pellant could not obtain. (But see Tr. 5598-5601 concerning 
the 1960 demand letter to Meyer). However, it is indisputable 


that appellants’ first complaint, filed in aAwgusc, 12960, ane 


Clearly alleging a conspiracy to boycott, was served upen this 
appellee; but R.C.A. continued its refusal to sell television 
Sets to Manfree. Certainly the fact that appellee was sued 
under the antitrust laws by one seeking to obtain its products 


does not give R.C.A. legal "justification" to refuse to deal 


(nor any other vendor appellee). See Bergen Drug Company vs. 
Pomme, Davis & Company, 307 F.2d 725 (1962). 


g. R.C.A.'sS Southern Calitorniaemmmnamacn 
(R.C.A. Victor Distributing Corporation") also refused to sell 
to Manfree (Pl. Ex. for Id. No. 1702). 

h. The record is clear that RJC.A. Continued 
to refuse to sell its television sets to Manfree despite ap- 
pellant's lawsuit, and its written requests of 1961 and 1963 
Geax. Nos. 1692, 1698, and 1701). 

i. The remaining factory appellees who claim 
macwlation from liability by reason of their distribution 
agreements with so-called “independent distributors" in 
Northern California are Borg-Warner (Norge Division), and 
Hotpoint. As to Borg-Warner, the record is uncontradicted 
that the requests of Mr. Bert Green in 1959 to obtain Norge 
appliances for appellants directly from appellee Norge Sales 
were refused by Mr. Harold Bull, Norge Sales' vice-president. 
(Pl. Ex. No. 4035). Mr. Bull called a meeting of representa- 
tives of Lancaster and Graybar, Norge distributors. At that 
meeting and in his presence, Mr. Gil Freeman of Lancaster 
requested Mr. Bonnet of Graybar, Los Angeles, to stop trans- 
Shipments from that area to U.S.E. (Tr. 2592). Shipments 


were stopped thereafter (Tr. 5510, 5515-5519). 


j- The distribution contract between Norge 
Sales and Lancaster allowed Norge Sales to sell directly to 
retailers in San Francisco County (Pl. Ex. Nos. 46A-B, 
47A-B, and 48A-B). 

k. Hotpoint received notification of @Qistuuae 
utor Graybar's cancellation of Manfree in 1958. (Pl. Ex. 
Nos. 525 and 536C). It was customary for representatives of 
Geeyoar to discuss the question of franchising discount 
stores with Hotpoint (Pl. Ex. No. 482) and for Hotpoint sales 
personnel to visit retail stores with Graybar personnel. 

(Tx. 3246-3248; 3254-3257). 


B. The Appellees Who Distributed The ereduges 
Involved In This Case Admitted Their 


Refusals To Deal WitheApps tlames: 


1. Each of the distributor appellees admits its 
refusal to sell major appliances or television sets to the 
appellants, sometime during the period of 1957 to August, 
1960. California Electric asserted as a defense that Manfree 
Beeert chose not to buy Philco appliances from it. (Ts 2793960- 
3966). Maytag West Coast claimed that part of the reason for 
its refusal to deal was the dislike of its sales manager for 
one of Manfree's salesmen. (Tr. 3375-3377). However, these 
several explanations are precisely like the defense offered 
by Union Oil Company and General Petroleum in Standard Oil 
Semmes. Moore, Supra. There, the evidence showed, as here 
was the case with this appellee, that despite the claim of a 
Willingness to deal and a refusal to buy by the plaintiff, 
when confronted with a written demand to purchase the defend-_ 


ants there nonetheless refused to sell. Here in 1960 appellants 


mee letters to California Electric unequivocably requesting 
products, and it is uncontroverted that California Electric 
categorically refused to sell Philco appliances to Manfree 
(fr. 5778-5779). In addition, the testimony by Mr. Freeman 

of Manfree of being told by Mr. Muntain of California Electric 
that the latter would no longer be able to sell to Manfree 
because of pressure from other stores (Tr. 5735-5737), is 
completely contradictory to appellee's proffered “excuse" for 
Mmeeusing to deal. It is to be further noted that the face 
E@eencalifornia Electric made a motion to dismiss and tonea 
Eaeceted verdict, without placing Mr. Joseph Vallensoen,eits 
General Sales Manager at the time the events took place, on 
the witness stand, raises the inference that testimony of 

Mr. Valenson would be adverse on the question of why appellee 
feeaed to deal. Cf. Calif. Ev. Code §§ 412, 413. dntesctace 
Circuit, Inc. vs. United States, 306 U.S. 208, 225-226 (1938). 
This inference is especially pertinent in view of the ex- 
tended offers of proof by appellants of evidence to the ef- 
fect that Mr. Valenson had admitted to Mr. Freeman that, among 
other things damaging to appellee, Mr. Muntain of appellee had 
Given false testimony in his deposition concerning his com- 
Pama reasons for refusing to sedi to appellant. (Tr. 5e59- 
5863; see 3967-3971). 

The evidence is uncontradicted that after ap- 
memlee California Electric pulled the Phileo line from Maniree 
faemos5S8, appellant néver Gould acquire the Philco Line from 
that appellee, despite repeated efforts to do so. (Supra, 


pages 55-56). 


Maytag West Coast's asserted reason had a sig- 
nificant and singular late birth: In the deposition taken 
feere trial of Mr. Mitchel, appellee's sales manager, wno at 
trial claimed an aversion to Manfree'’s salesman, this witness 
made absolutely no mention of such factors having any bearing 
on his company's refusal to sell. (Tr. 3414-3432). 

Therefore, the evidence is overwhelming that there 
exrseed a refusal to sell the subject products to Manfree on 
the part of appellee and co-conspirator vendors, unbroken over 
a long period of time. Thus appellants proof on this point 
Mememetrely consonant with the first aspect of the Moore case. 

2. With respect to the second aspect of the Moore 
opinion discussing evidence showing a concert of action, the 
Pwereemce in this case is strikingly parallel. Moore sievedcra 
common purpose among the defendants to maintain retail prices, 
momeugiy Giscussions pertaining to retail prices between tne 
vendor defendants and their retailers. Here, appellants 
showed a common purpose on the part of all appellees to main- 
mrecne List price of the particular distributor or faccory, 
as the locally-advertised price of the products involved. 
Meamteminanifest that a retailer will tag its merchandise on 
the floor at advertised price (or face enraged customers and 
Mewtaps the F.T.C.); the fact that it may eventually bargain 
ememeell at a slightly different price in nowise negates 
evidence that a price-fixing conspiracy existed. To prove a 
price-fixing conspiracy, one need not show that prices were 


exactly uniform or the same, but only that a pricing formula 


was agreed to. United States vs. Socony Vacuum Oil Co., 


emOoU.S. 150 (1940); Plymouth Dealers Association of Northern 


Bometornia vs. United States, 279 F.2d 128 (9th Cisaiocgoire 
Here the evidence showed that each vendor appellee promul- 
gated suggested list prices based on faeeorny 13ee8 amd that 
they enforced the maintenance of these list prices by refus- 
ing to allow advertising fund credits to retailers unless 
their advertising was done at the list price. (Supra,. pages 
28-37). This program was one of enforcing adherence to list 
prices through the use of advertising funds supplied by the 
Memueacturers, and of not selling to retailers who refused 
Eemeag their products at list prices. The evidence of such 

an express plan by the appellee and co-conspirator manufac- 
fibteess and their distributors, that "cut" pri@es or “@Ef-11se! 
prices are not to be utilized in newspaper advertising, is 
striking and explicit evidence of an unlawful price-fixing 
agreement. It proves the existence and operation of a com- 
bination designed. to accomplish the unlawful purpose of price-_ 
Mmemaj. For under the rule established in United States vs 
Pees, Davis & Co., 362 U.S. 29 (1960), a distributer may 
only announce its suggested prices and refuse to deal with a 
non-complying retailer. The enforcement of those prices 
through a coercive agreement by which advertising funds are 
Miemimazed by the vendor to enforce prices is beyond the rule 
of the Parke, Davis & Co. case. United States vs. Arnold, 
Peles Co., 87 S.Ct. 1856 (1967); DLesisigivs MilideveceusOrr 
Gem, 327 F.2d 459, 463-464 (9th Cir. 1964). And sc, Gi course, 


are concerted refusals to deal; United States v. General Motors 


Memp., Supra. 


3. This Court also noted in Moore that the evidence 
had shown that other price cutters were cut off by the defend- 
ant distributors. The evidence here shows that another dis- 
count store in San Francisco, "GET", (Lakeshore Furniture) was 
denied the product lines that were denied to appellants, by 
the same vendors. (Supra, page 71). 

4. The Moore opinion also observed there was evi- 
dence of communications among defendants concerning supply, 
storage, marketing and pricing practices. The parallel evi- 
Semee in this case is: The distributors followed a wniterm 
practice of basing the allowance of cooperative advertising 
credits to retailers, upon the advertising of suggested list 
prices. (Supra). California Electric, Lancaster and Meyer 
invited representatives of each other to their trade shows. 
(Tr. 2816-2822). Mr. Gil Freeman of Lancaster called these 
companies "friendly competitors" (Tr. 2817). As in Moore 
where the defendant vendors uniformly allowed unpublished dis- 
counts to selected dealers, here the vendor appellees and co- 
conspirators treated Hale and the four other large retailer 
co-conspirators as "key" accounts, allowing them special 
price lists, or special product models, or special advertis- 
ing funds. (Supra, pages 37-41). These vertical agreements 
Eeweavoritism for certain retailers are directly Contrary to 
Congressional policy clearly expressed in the Sherman Act, 
and the Robinson-Patman Act amendments to the Clayton Act, 
prohibiting the enlargement of business by means of special 
Geals not fairly afforded to competitors. Such agreements 


are in fact clear evidence of unlawful plans for market 


memerOl. The Courts, it is respectfully urged, must give 
evidentiary significance to advertising and promotional proe 
grams which afford special funds to a single retailer, ora 
few selected retailers ina given area market (such as San 
MeanelSco), in ee of this Congressional policy. These 
agreements create a power to control advertising in news- 
papers, and thus provide a ready means by which monopoly 
power is created and exercised. They further provide means 
by which the already-powerful retailer-advertiser, through 
tiamacvertising and buying power in the market, can ertec— 
jcivyely coerce vendors to refuse to deal with competing vendors. 

5. This Court in Moore commented upon the defend- 
ants' custom of exchanging their products. Here it was shown 
that the large San Francisco retailers entered into 1 account 
dation" transfers between their stores, allowing them to ac- 
quire needed major appliances and television sets from each 
Other. (Pl. Ex. Nos. 434, 435, 444, 445, 448). 

6. The decision in Moore noted the defendants' 
woeeeorm practice of obtaining clearance from each other 
before signing up new dealers. Similarly, appeliants proved 
how the appellees and co-conspirators worked together in the 
following respects: 

a. When a retailer seeks to purchase appli- 
Pme@es, it is reported by the Credit Managers Association of 
)Worthern California, of which the distributors were members. 
(ee Tr. 2582-2585; Pl. Ex. No. 551). 

b. Hale customarilvyeackeastomeseccilaleac ven 


tising consideration, informing the distributor in question 


that it demanded such special considerations of all distribu- 
Bere woo sold to it. (Pl. Ex. Nos. 798, 799, 800, 801, B02) 

Cc. G.E., Maytag and R.C.AP required retertera 
@emws2on affidavits that they had engaged in no comparative 
Pemeemacgvertising. (Pl. Ex. Nos. .2, and 43721-. pi. for iq No. 
5068). | 

qd. The practice of requiring netailers tomes 
port, under oath, the prices at which appliances are sold by 
them pursuant to a trade association's promotions, was fol- 
lowed and enforced, by appellees G.E., Frigidaire, Hotpoint, 
and co-conspirators Sylvania, Graybar, Meyer, Basford, Redlick, 
Sterling, Lachman Bros., and Westinghouse. (Tr. 919-923; 933- 
Peewee i. Ex. No. 2090). This practice was Carried on under 
the auspices of the Northern California Electrical Bureau 
(N.C.E.B.) of which the parties mentioned were members. 
beens. also had a particular San Francisco unit of which 
Hale, Frigidaire, Meyer, Lancaster, Lachman Bros., Graybar, 
Westinghouse Appliance Sales, Sterling and Redlick were mem- 
bers. (See Tr. 1939-1944). California Electric was also a 
member of N.C.E.B. (See Tr. 3816-3817). 

e. Retail co-conspirators Lachman, Redlick, 
Sterling, Macy's, and (upon occasion) Hale, were members of 
the San Francisco Better Business Bureau (B.B.B.), Home 
Pomarmcning Advisory Group, which held meetings in the Late 
meeges to establish a uniform code of advertising practices. 
femmes representatives attended such gatherings. (See Tr. 
3327-3333: 1583-1585). This group worked in unison to estab- 


lish a “uniform advertising code" for San Francisco retailers, 


and sought to enforce it. (See Pl. Ex. For Id. Nos. 384, 390, 
eee, 322-A, 393, 393(A,B), 400, and 453). Mr. Hobbs, the vice 
president of Hale, was a member of the Board of Directors of 
the B.B.B. and occasionally met with Mr. Lachman, president 
of competing Lachman Bros., at these Board of Directors meet- 
mage. (Tr. 1561-1565). 
£. This Court commented in Moore about the 

Significance of evidence showing that Moore was a "price- 
cutter”, and the impact of this on a basically closed market. 
Appellants in the present case showed that Manfree sold major 
appliances and television sets at its cost, plus a mark-up of 
20%. Hale could not meet these prices, and therefore, as the 
evidence demonstrates, it instituted a campaign to increase 
Margins or maintain margins of 30 to 40% above cost, in San 
Francisco. (See the testimony of Messrs. Hobbs and Sanford of 
Hale, concerning their trip to New York and Michigan. (De 
HeeeZ10, 222-224, 231-275; 510-518, 529-531, 555=567, 57i— 
579, 587).) Manfree was ordered by appellee California Electric 
(who was selling it Philco products in 1957), not to advertise 
memees for Philco in the local newspaper that accepted appel-— 
lants' ads. (Supra, page 44). The jury could reasonably con- 
clude that Manfree would not agree to sell at the suggested 
[esteorice, and that accordingly it was boycotted because of 
Mesmericing policy, as such policy would be tacal to the pre- 
vailing list price structure being maintained in San Francisco. 

The trial courte Committed meverstole error anor 
pislowing evidence of this character to go to the jury. Rever= 


Sal of the judgment is required because of the trial court’s 


iamure tO apply the following standards laid dow by the deci- 
Sion in Moore, at page 211: 


"Where an aCt Or ’piracticemoe refusing 
to deal is shown to be pursuant to, Or aan 
furtherance of, an agreement, Combimetren 
Or conspiracy, Sherman Act Higsbevolrl Ua il fe ls 
encountered. It is now well established, 
and it is not here questioned, that an agree- 
ment, combination or conspiracy between two 
Or more persons engaged in interstate com- 
merce, to withdraw or withhold custom from 
anpetner, OF with a Clacero: others, is vio- 
lative of the antitrust laws. Concerted 
Restraint Of this kine es illegal, evens. 
intended to meet or overcome an admittedly 
invidious trade practice. Evidence tending 
to show that there was a legitimate business 
reason for the act of an individual merchant 
in refusing to deal is always admissible in 
contradiction of a case built upon circum- 
Stantial evidence. But if there is sufficient 
evidence to support a finding that a merchant 
entered into such an agreement, combination 
Or conSpiracy, the fact that hiswime: ane 
refusal to deal may be explainable as a rea- 
sonable business decision is not excusatory 
of liability. He will be deemed to have set 
in motion an illegal undertaking, and will be 
held accountable for damage caused by the 
overt act of any member, pursuant to or in 
furtherance of the plan." 


dGiEaL 


THERE WAS SUBSTANTIAL EVIDENCE THAT THE 
APPELLEES AND THEIR CO-CONSPIRATORS 
PARTICIPATED IN A PLAN Sie NECESSARY 
CONSEQUENCES OF WHICH IF CARRIED OUT, 

WAS, TO PREVENT PRICE COMPER TT TON en) 

SAN FRANCISCO AND ELIMINATE DISCOUNT 
STORES AS SELLERS OF MAJOR HOUSEHOLD 
APPLIANCES AND TELEVISION SETS, SUFFI- 
CIENT TO ESTABLISH AN UNLAWFUL CONSPIRACY 
UNDER The SHERMAN ACr. 


Appellants’ evidence clearly showed that discount 
stores provided a markedly different way to retail major 
appliances and television sets; that they ignored list prices; 


that a combination seeking to keep retailers in a given market 


"tagging" such products at list prices would be threatened 
(and would Pecogaiee such) by this new type of retailing. 

1. Evidence was presented that Hale took concrete 
Pieces CO prevent and remove the type of competition thzeatemed 
by Manfree: Mr. Sanford, General Manager of Hale, had dis- 
cussions with Mr. Hurd, Vice President of Hale, concerning the 
competition created by discount stores. (Tx. 995-1014) 2) trey 
had discussions as to whether or not Hale should take on 
imMeemes Carried by discount stores. (Tr. 1002). U.STE. was 
Specifically known to Mr. Sanford, and he cut out and dis- 
cussed its advertisements showing prices, with Mr. Hurd. 
(ieee 25-998). Mr. Sanford specifically admitted that he 
might have discussed whether or not Hale would carry the 
Hotpoint line, because it was being carried by "competitors", 
with representatives of Lancaster, the distributor. (Tr. 1343- 
1344). Mr. Hobbs and Mr. Sanford discussed the discount store 
Situation and its impact on prices, deciding that Hale should 
attempt to obtain a price margin of a 40% mark-up. (Tr. 202). 
Hale attempted to tag major appliances and television sets at 
m@emienutfacturer's suggested list price, (Tr. 210, 614, 6037 
604, 858, 898, 1431, 1453), and promulgated a memorandum to 
its store managers stating that it would "beat" the discount 
memeese (Pl. Ex. No. 739). 

2. As noted previous, Manfree was cancelled by 
Ieieaster during this period, specifically the jury could find 
because Hale had demanded that it not sell Norge appliances to 
Manfree. (Tr. 1343-1345). At the time Hale did not advertise 


Norge applianses (Pl. Ex. No. 644); thus it may reasonably be 


inferred that this was coercive action by a major retailer 
with important advertising power, designed to obtain compli- 
ance with its wish that Manfree be excluded from all sources 
@f Supply for the subject products. 

3. California Electric cancelled Mentiree vaau4 
maeeeo dealer in September, 1958, because of pressure £rom 
other dealers. (Supra, pages 43-44). Hale was an "associate 
eeeioutor" for Philco, and was serviced in this category by 
California Electric. Hale was one of its biggest accounts. 
(Supra, pages 40-41, and Pl. Ex. Nos. there listed). 

4. Graybar, the local Hotpoint distributor, can- 
celled Manfree in October, 1958, at which time Mr. Mayben of 
Graybar told Mr. Freeman that Graybar could not sell to the 
department stores in San Peseene County, while selling to 
discount stores. (Tr. 5797-5798). At this time, Graybar also 
adopted the policy, (also followed by other local distribu- 
tors), of basing cooperative advertising credits to retailers 
on the suggested list prices promulgated by the distributor. 
foie. NO. 339A; see supra at pages 32-33). While Mantree 
Seaeered Hotpoint products, retailers such as co-conspirators 
Sterling, Hale, Redlick, and Lachman refused to buy Hotpoint; 
but shortly after Manfree was cancelled, these retailers began 
Pemerery the Hotpoint line. (Supra, pages 65~66). Twese 
"key" retailers were told at a San Francisco meeting held by 
Graybar to inform that Graybar had "changed its policy" with 
meesect to distribution of Hotpoint appliances, and would not 
thereafter sell to discount stores. (Tr. 6120-6125). 


5. Shenely prior to Mache lO) 352) sviem Maytag 


West Coast cancelled Manfree's dealership, Mr. Sanford of 
Hale and Mr. Mitchel of Maytag West Coast discussed the Maytag 
line for Hale's stores. Mr. Sanford admitted he inguired 
about Maytag's intentions concerning its Neier dealer 
organization in San Francisco. (Tr. 1111). As has been 
pointed out, when Manfree was cancelled, Hale became a Maytag 
dealer and made a $11,000.00 purchase order, and received a 
$3,000.00 advertising credit from Maytag. (Supra, pages 46- 
47). As was the case with Hotpoint, while Manfree carried 
Maytag, Hale did not sell or advertise Maytag appliances, but 
after the cancellation of appellant, it became a leading 
mes Or Maytag (ibid.), as did co-conspirators Sterling aad 
Moaemmean Bros. (Pl. Ex. Nos. 641, 4161, 313, 318; Tr. 3336- 
BSoo/). 

6. The evidence thus shows that co-conspirator Hale 
Pema Key’ retail account in San Francisco for the Eactory 
appellees Whirlpool, Borg-Warner, R.C.A., Maytag, and Philco 
(supra), and was a key advertiser for Frigidaire, G.E., and 
PemerOornia Electric. (Pl. Ex. Noss Freqg25 23775 Sipe coe cee 
reece ooo; G.E.: 708, 715, 712, 713; CESCO: 654)6557uG5e, 
1847-1898, 1369). Alone, or together with the other retailer 
defendants, it had the market power, and thus the authority 
to compel acceptance from the vendors of a plan to prevent the 
emeeesstul entry of discount stores into the San Francisco 
retail market for the subject goods. Each of the vendor appel- 
lees ox co-conspirators, through their sales representatives, ° 
admitted to appellants that they could not sell to Manfree 


because of their existing dealer structure, or because of 


pressure from Hale; direct evidence that discount stores could 
not be sold the subject products without the vendors facing 
Paemuoss Of their local big department and appliance seame 
accounts. The inferences to be drawn from these statements 
Beatewichin the exclusive province of the jury. Girardiwe. 
Gates Rubber Company Sales Division, Inc., 325 F.2d 196, 200, 
202-204 (9th Cir. 1963); Standard Oil Co. of California vs. 
Maemo.) F.2d 188, 210 (9th Cir. 1957). And, Lowrewela 
that the statements showed a concert of action, since they 
showed directly, or by reasonable inference, that Hale and 
Other large retail stores (including the retailer co-conspira- 
tors) were clearly bent on eliminating competition in the San 
Francisco market from the new discount stores. Gather eT”, 
5509, 5808, 5979). Taken together or singly, these various 
Statements show the existence of a plan to boycott Manfree by 
co-conspirator Hale and the other retailers in San Francisco. 
The opportunity of all the conspirators to acquire knowledge 
Of the plan was proven to exist in the various instances 
during the relevant period where representatives of these 
respective companies--"friendly competitors"--met and dis- 
Gussed the local market. See Ame can tebaeeome ame eaieee 


pete 147 F.2d 93, 119 (6th Cir... 1944), aff'd 328 U.S. 781 


lcs Morton Salt Company vs. United States, 235 £220 573, 
576-577 (10th Cir. 1956); Continental Baking Co. vs. United 
Meee 281 F.2d 137, 151-152 (6th Cixr. 1960)... Andjgan addi- 
tional essential point is that each vendor who cancelled 
Manfree, was shown to have had representatives who had "dis- 


cussions" about market conditions with people from Hale and 


other large local retailers, both prior to such cancellations 
E@emarterwards. (Ibid.) 

The representatives of the vendors who never did 
Sef) tO Manfree, such as G.E. (Tr. 5843); Frigidaire (Tr. 5829)— 
Beemicyer (Tr. 1217-1220, 5609), all testified that the, be— 
lieved that sales to Manfree would place their local dealer 
Seauecureship in a precarious position. (Supra, pages 67— 
69). The boycott of Manfree was thus shown to have been 
achieved in a market where the retail defendants controlled 
advertising and maintained the list price as tag price. All 
appellees were shown to be aware of these practices. 

This is not a case where products are in short sup- 
eiegeez. Independent Iron Works vs. United States (Steal Conoe, 
eee 20 656 (9th Cir. 1963), strongly relied upon by ine 
Court below), but a case in which there was an abundant sup- 
ply of major appliances and television sets, and in which the 
distributors and factories were planning and promulgating 
extenSive sales programs, give-aways, and even paying sales- 
Memmeash bonuses (called 'spiffs") to sell their products? 
(Tr. 4018-4020). Real competition in the market would have 
required the vendors, in the exercise of good business sense, 
to sell to stores like Manfree with a heavy volume Of tEraerre 
BPmdewith the opportunity of selling in large quantities. 
fWoeeee |. Ex. for Id. No. 1500-1). Only a Conceze of restite— 
tive action, not a free market condition, would prevent large 
discount stores from obtaining needed supplies of leading 
brands of such merchandise. As the Supreme Court noted in 


its recent opinion concerning a concerted boycott of discount 


Seores, in United States vs. General Motows»Corp., 384 Uso 
Me oo), 2t pages 427-428: 


‘There is Sim tne reeord ample evidence 
that one of the purposes behind the con- 
certed effort to eliminate sales of new 
Chevrolet cars by discounters was to prOcecer 
franchised dealers from real or apparent 


rice competition. The discounters adver- 
ee COMP EE Lom ait Vest ounters aaver 
tised Pas Ce Sa Vine sane some purchasers 


found and others believed that discount prices 
were llower than those a@vaslaonnme through fran- 
chised dealers . . . Certainly, complaints 
about price competition were prominent in the 
letters and telegrams with which the individual 
dealers and salesmen bombarded General Motors 
in November 1960. . . And although thes pm@acrue = 
Court found to the contrary, tiiere tome epee 
in the record that General Motors itself was 
not unconcerned about the effect of discount 
Sales upon general price levels. 


"The protection of price compenttucmecsen 


conspiratorial xestraint 1S anepjectuorseeeman 
Solicitude under the antitrust faws, SWevcemee 


bespect thai soleil tude by closing OU CVCs mee 
Bole Cr EeCGE UPOn DRaec competition of the removal 
migom the maxket, by conbinaclonmes Conspiracy, 


of a class of traders." (Emphasis added.) 

ihe vendors were clearly placed in ayrpesteme mers 
having to choose whether to sell to the large department and 
appliance stores at the expense of the discount stores, or to 
fewmeco che discount stores at the ¢xpense Of the LTargeude— 
partment and appliance stores. The retail conspirators 
Glearay demanded this alternative. Applying the law to the 
facts, then it is respectfully urged that the evidence was 
SWioSsctantial, if not conclusive, to the effect that a plan co 
boycott Manfree existed and was successfully executed. Such 
Peete, and participation in it by appelleés and co-conspiza— 


lems, 1S of course an obvious restraint Of trade. Klor's, 


ime. vs. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959); 


United States vs. General Motors COxp=) SuUpigds. 
LV 

THE ADMISSIONS BY REPRESENTATIVES OF 

APPELLEES THAT THEY REFUSED TO DEAL 

WITH APPELLANT MANFREE BECAUSE IT WAS 

A DISCOUNT STORE, 1S IN iustteen 

DENCE SUPEPICIENT TO GO°TO THe sURe 

FOR IT TO DETERMINE IF THERE WAS AN 

UNLAWFUL CONSPIRACY. 

1. Maytag admitted that its decision not to’ sell to 

Meeeree was based, at least in part, on the fact that teewac 
Smemascd—door discount store. (Tr. 3379). Mrs 'aanureon 
Prigidaire's Sales Manager, told Mr. Freeman of Manfree that 
Poemeeatre would not sell to discount stores, and thacwwe 
would be a waste of' time to have a Frigidaire representative 
Goeeon Manfree. (Tr. 5825-5829). Mr. bau, G.E. Geles 
Semea-cloOr, readily testified that hesdid not bring a Silank 


franchise form when he called at U.S.E., because it was 
management's decision in General Electric not to franchise 

a closed-door operation." (Tr. 5350-5354). Gidea iaee 
Sem to "closed-door" discount stores. (Tr. 5301-5302) 

The sales representatives of California Electric did not sell 
memonrseount stores after 1958 in the San Francisco area: 

(Pl. Ex. No. 792; Tr. 3765, 3782). Representatives of Meyer 
femlemmaoc Sell to discount stores in San Francisco, ele) Cele 
count store type advertising in the newspapers was cats. 
the express policy of Meyer of refusing to give cooperative 
advertising credit to any retailers who engaged in so-called 
Bewe-orice" advertising. (Pl. Ex. No. 1161: see supra, pages» 
35-36). Whirlpool deliberately maintained a high profit mar- 


Beacon retailers in San Francisco, at the request of its 


hey f£etail accounts (Pl. Ex. No. 4227). Borg-Warner's 
Norge Division directly participated in the DOYeCCEE or 
Manfree. (Tr. 2590-2592). 

the record shows (supra, page 71) that most soemenese 
Same Suppliers also refused to sell to another local discount | 
store called GET. When considered with the plain proof of 
the boycott of Manfree by these suppliers, there was substan- 
eee vicdence that each distributor put into effect acencean 
Program not to sell major household appliances and television 
sets to discount stores, but to limit those stores to sup- 
plies of small appliances and radios. (Tr. 5857-5859, 5863- 
Seoul. Ex. for Id. Nos. 5117 and 5128). Tne reason] ae 
Wermecd £Or this conduct by the local distributors were nee 
peculiar to Manfree, but were applicable to all discount 
Beeeess in San Francisco County. This Uniformity of oltey 
forms the basis of a permissible inference of joint action. 
meee VS. Loew's, Inc., 192 F.2d 5797583 (3rd "Giza too 
Mese,sas in Milgram, each supplier was acting against its 
best economic interests in refusing large potential orders 
from Manfree, who made absolutely no demands that any other 
retailers not be supplied the products it sought to purchase. 
Absent a concert of action, there was no reason why the pub- 
[eemmnn can Francisco WwaS deprived, as it was) Of vene benerit- 
of the competition between discount stores and Hale and the 
other large appliance stores. A proclivity to unlawful con- 
duct noted in Milgram is also noted here. Hale, R.C.A., 


G.E. and Whirlpool were before the United States Supreme 


Meuct in the case of Klor's, Inc. vs. Broadway-Hale Stoxres, 


Meee, SUPra, upon affidavits which faibed to deny that a con- 
Spiracy existed in San Francisco County, organized by Hale, 
and designed to exchude plaintiff Killor's, Inaeras oomeee 
Goempetitor in major appliances and television sets. Also 
included in that suit were the present co-conspirators 
Paeeord, Philco, Zenith, and California Electric's predeces— 
Peete PhHilco distributor, Dallman Co. (Te. 3930) “ieee 
Compamles asserted their right to exercise a boyeGtt acainee 
a competitor of Hale, at its demand. (Manfree was then also 
being deprived of .such products, at the same time as Klor's 
was being subjected to a boycott apparently based on erro- 
neous legal advice that such conduct against a single dealer 
Was not unlawful under the Sherman Act.) It is thus respect- 
fully asserted that the District Court in the present case 
failed to give proper judicial significance to the evidence 
(recognized in its opinion) that the distributors had in fact 
Seagmeoo in trial testimony that their policy not to sell to 
"closed-door" discount houses was the reason for their re- 
fusals to deal. It therefore erred, as the trial court 
erred in the General Motors case, in failing to apply the 
applicable law to the proven facts. 
V 

THE COURT FAILED TC GiVE PROG Vitel 

SIGNIFICANCE TO PROOF THAT APPELLANTS 

WERE DENIED NEWSPAPER ADVERTISING. 

The fact that the co-conspirator newspapers, the 

Cemeecancisco Examiner and the San Francisco Chronicle, 
adopted common policies against allowing any discount store 


Seavyertising, is further substantial proof of the existence 


of a powerful combination to prevent competition from dis- 
Seeoue stores in the retailing of major appiianees and 
television sets. The testimony of Mr. Mittelman, former 
eeeetising manager for U.S.E., admitted against all appel- 
lees, showing that appellants were unable to advertise in 
the San Francisco morning newspapers, is given no effect by 
the Trial Court. (R:1918-1920 ; supra, pages 52-53). But this 
Momene very kind of circumstantial evidence which demon— 
Semeces the existence of a boycott conspiracy. Indeed ytie 
record shows that,there was evidence that Hale as a leading 
local newspaper advertiser, applied pressure on The Examiner 
to refuse discount store advertising, but such evidence was 
stricken. (Borg-Warner Ex. No. 9024). 

ihe Circumstantial evidence Gf cCombinccye Cee. 
pressure to prevent discount store newspaper advertising was 
substantial: Mr. Mittelman testified that Lachman would not 
advertise in the San Francisco Call-Bulletin because of U.S.E. 
Metescising in that paper. (Tr. 2035-2046). Redlick did @nce 
fe veetise in the San Francisco Call-Bulletin, and Hale sub- 
Bpemierally reduced its advertising in the Catil—-Bullecingin 
1959, when U.S.E. ads were being carried in that paper. 
Wes? -333). Sterling, the on@y co-conspirator tetarlce 
@remeacvertising in the Call-Bulletin, requested a meeting 
wiheeecne advertising director of the Call=Bulletin in 2760, 
memebrscuss U.S.E. advertising. During this time Sterling, 
Redlick, Lachman, Macy's and The Emporium were meeting at the 
Pmeee. to discuss a "uniform" advertising guide for San 


Francisco retail merchants. The witnesses who were present 


Pemcoat meeting “could not recall" what was specifically dis- 
cussed there. (Supra, pages 70~71). Nonetheless, it is hai 
probative of appellants' claims that the witnesses admitted 
attending such a meeting for the purpose described, in the con- 
text of the denial of advertising to U.S.E. at that time in 
the other two local newspapers, and the refusals to deal with 
Manfree by the vendors. 
Val 
THE RECORD SHOWS THE IMPEACHMENT 
OF WITNESSES WHO CLAIMED THERE 
WAS NO CONSPIRACY. 
It is clear that the trial court was presented with 
Pweeceord rrom which the trier of fact could cho6ése to disbe— 
lieve the testimony of various interested witnesses who claimed 
there was no agreement among the defendants in refusing to sell 


Eee anrree. In such a situation, the trial court is required 


memeweuit the case to the jury. Continental Ore @orperarion 


feeeeeton Carbide and Carbon Corp., 370 US. 690) (i2e2)- 
Peeeomeam VS. Loew's, supra; Girardi vs. Gates Rubber Commoaues 


DivyistOn, supra. 

The interested witnesses who testified there was no 
agreement to boycott Manfree were impeached as to that testi- 
fempeme witness Hobbs, ((Tr. 159);,Mr. Hobbs destroyed nis busi 
Mesemet tes during this litigation, (Pr. Tr. 425-423)); wieaess 
Eomeord, (Pr. Tr. 909-914, Tr. 998-1007, WOO9, 1340-1346); 
witness Paul Thomas (who was shown to have filed false and 
misleading Answers to Interrogatories (Pl. Ex. No. 4269; Tr. 
1444); and who also threw away business records during the 


Mendency of this action, (Tr. 1528)); witness John P."Mitchel, 


((Tx. 3419-3430); Mr. Mitchel did not mention Mr. Neermann's 
eseerted drinking habits in his deposition): witness LlOvarBe 
McDonnell, President of California Electric, (Tr. 3632-3634); 
witness Muntain ((Tr. 3961-3966); the Court ruled this was 
feechrically not impeachment, and refused to allow appellants 
to impeach Mr. Muntain, (Tr. 3941)). Witness Gilbert F. 
Hamiitton, Appliance Sales Manager for Frigidaire, erased his 
notes made during a telephone conversation concerning appel- 
Memeo (Pl. Ex. No. 491), and his testimony that Prigidaire had 
no policy against selling .to closed-door stores was contra- 
dicted by his statement to Mr. Freeman (Tr. 5825-5829). Wit- 
ness Saxon, Vice President of R.C.A., testified that R.C.A. 
did not "classify" dealers (Tr. 4606) yet Pl. Ex. Nos. 92, 93 
Peemeowcicarly show that R.C.A. distributed forms whieh eclas— 
sified retailers (Id.); (see Tr. 4774). Thus, clearly the 
jury was entitled to believe the appellants’ witnesses, and 
not believe the witnesses who testified, to the contrary, that 
there was no agreement between appellees and their co-conspira- 
melomin restraint of trade. 
WEIL 
EACH OF THE APPELLEES IS LIABLE 
TO APPELLANTS FOR VIOLATIONS OF 
THE SHERMAN ACT. 

Under standards applicable to conspiracy law, “any 
conformance to an agreed or contemplated pattern of conduct 
Palliewarrant an inference of conspiracy . . . not only accion, 
but lack of action, may be enough to infer a combination or 


Conspiracy." Esco Corporation vs. United States, 340 F.2d 
Mog 1008 (9th Cir. 1965). All the appellees admitted they 


Were cach in a position to supply Manfree with the products 
denied it, with the exception of manufacturers Re. 
Whixripool, Borg-Warner, and Hotpoint, who asserted immunity 
because their goods were distributed in the market area by 
Eeeegealy “independent” distributors. 

The defense of these manufacturers ignereenene evi- 
Semen purpose of the present conspiracy, to maintain list prmcec 
eee cetail level, and exclude those who are unwilling toa 
advertise or tag ene products at list prices which sitem from 
the manufacturer. (See evidence of extensive manufacturer- 
distributor contacts at page 24, supra; and record references 
at pages 28-37, supra). The manufacturers provided the list 
prices for their goods, which clearly were precisely followed 
maeemenwaistributor, or became the obvious base £or the distrip= 
Meets list prices. (Pl. Ex. Nos. 5114 and 5116). They pro= 
vided the advertising funds to advertise their products at 
Meeewerices, under programs requiring adherence to such prices 
Pyeeme retailer in order for it to obtain advertising suppore 
Pieters (Supra, pages 28-37). Thus, the manufacturers directly 
Pacekmowingly supported a price-control scheme when they re— 
fused to sell to Manfree. They cannot excuse themselves from 
[eo ity by reference to their distribution agreements, Since 
their own refusals to deal with Manfree were in support of 
miemewown policy to support their list prices, and to thereby 
Memero! list prices in San Francisco. United States vs- Arnold, 
Schwinn & Co., supra; White Motor Co. vs. United States, 372 U.S. 
eer 260 (1963). 


Tous the conspiracy had four Steps anges implemenca cron 


(1) The manufacturer provided the list prices, and funds for 
list price advertising; (2) the large appliance, furniture and 
department stores in the market who did most of the advertis- 
ing of the subject products in the San Francisco newspapers 
followed list prices, and required the exclusion of Manfree as 
a seller of such Siiicicticed products; (3) the distributors s.o— 
fteeestO decal with Manfree, as it did not follow list prices 
in support of the factories' list price maintenance program; 
ana (4) the manufacturers, in order to support and abide by the 
Pompe lsO refused to sell to Manfree. The record abundanely 
shows the Mnieneitetion of each of these steps: 

Ll. Whirlpool established a retail list price method 
of distribution for its products, and the evidence showed that 
its San Francisco distributor, Meyer, adhered precisely to 
those prices 60% of the time during the relevant period. 
Webeee. No. 5115). Contrary to the statement in the Trial 
Seieeerc Opinion (R. 24-25), Whirlpool deliberately allocaved 
mumccmco Meyer for the specific use of Hale, and only for tha 
[eeemcctailer. (Pl. Ex. Nos. 685, 689; Tr. 579, 1262-1275)2 
memoweclaimed that Meyer's advertising-fund policy of restrice— 
meemeuen funds only to retailers who advertised at list prices, 
Peemeiiegown to Whirlpool (Tr. 5028); but this is clearly a 
strained and false inference; Whirlpool knew that San Francisco 
retail price margins on the subject goods were higher than 
elsewhere, because of the price demands made by representa- 
feceot its key accounts in San Francisco directly to its 
officers. (Pl. Ex. No. 4227; see pages 118-9, supra). 


Whirlpool itself directly refused to deal with 


Mem@eree, Saying this was a distributor function (Pl. Ex. Nos. 
Memeo, 1721); although it directly supplied Sears & Roebuck Co., 
SemeectOnally-known retailer, with its products. (Tr. (om 
feeeye Whether this reason was a bona fide one, or part of 
Wate roool's participation in a conspiracy, was a question for 
meemyurLy CO decide, in the context of all the other evidence 
Seemersental Ore Corp. vs. Union Carbon & Carbide Corp, so70 
Meeeeo20, 699 (1962)), and not compartmentalized by itsele. 

2. R.C.A. was shown to have promulgated a program 
Seeemoecributing its television sets by providing its distriou— 
tors with retail’price sheets. The jury could find that these 
1ist prices were followed by its San Francisco distributor, 
fevers (Pl. Ex. Nos. 5114 and 5116). R.C.A. Eurther carried 
on periodic special dealer advertising programs, and knew that 
its television sets were being extensively advertised by the 
retail defendants in San Francisco. (Pl. Ex. Nos. 1842-1846). 
Further, its sales representatives were in close contact with 
Meeerwn.C.A, retailers in the market aréa: Regional repze— 
Semcative Mr. Dan Gentile periodically visited such stores 
(Tr. 4749-4751); and its regional sales manager, Mr. Folsom, 
peeeoemoer1Odically visited the large reeiiersiam San Francisco 
Somme ctr. 4732-4736). In 1958, Meyer arranged a meeting be- 
tween the President and Vice President of R.C.A. and Mr. Hobbs, 
Hale's Vice President, and ee Sanford of Hale to listen to 
Mees) pricing problems. (Pl. Ex. Nos. 349 and 350). R.C.A. 
therefore had direct knowledge of Hale's plans to maintain 
ffemeprofit margins. The fact that San Francisco dealers’ 


demands for high margins was known to Whirlpool (Pils Ex 


NO. 4227) was information equally available to R.~C.A., Whoradce 
had field representatives in close contact with Meyer, the Gore 
mon distributor. Indeed, it was R.C.A. who assisted Mr. Hobbs 
Stehale in obtaining a meeting with Whirlpool's general man-— 
B@en, Mr. Sol esis (Tr. 249). R.C.A. refused tomceiime t= 
vision sets to Manfree, despite the fact that its distributor's 
egreement with Meyer expressly allowed it to sell its products 
Memeo territory (Pl. Ex. Nos. 1692, 1693, and 16915.) ie 
Seeeememrorced a reluctantly-accepted distributor territorial 
Seeeemecment in California, through its Subgdleueeaes R.C.A. 
Weeeoo Distributing Corporation. (See Tr. 4415, 4489—4490- 
Bwepeemcyer deposition Tr. 10:15-22, 15-17.) Ch. Unteegweea ces 
vs. Arnold, Schwin & Co., supra. Its regional representatives 
were in close contact with Meyer (see above) and that company" 
policy against cut-price advertising could thus logically have 
been known by R.C.A. (Tr. 1215-1217; 1307-1308). Once again, 
reasonable inferences to that effect could be made by the 
[etemme: fact, when considering all the evidence pointinggre 
Peers s knowledge of and participation in the Conspiracy 
Meememiental Ore Corp. vs. Union Carbon & Carbide Coro.) supnem) 
ie -rewas indeed enforcing R.C.A.'sS retail list prices with 
Meeceteacalers. (Pl. Ex. Nos. 5Sll4eand 5116). R.C.A.‘s busi-= 
ness forms were designed to provide it with complete knowledge 
Bemene cealer structure in every county in the Umitec Staces 
(seenrorm Number 621, Pl. Ex. Nos. 92, 93 and 94). It was the 
Miseioator of the very price margins for television sets which 
Beecectailer Gefendants sought to enforce in San Francisco 


@eunty, which price structure would be threatened should 


Memecree Obtain and sell such products. 

3. Borg-Warnex"s basic defense that it wear wecmeime 
meee engaged in the distribution of Norge appliances was 
meme tO be without merit. (R. 1962). Thus it and Norge Sales 
Weamoc Considered as one actor for purposes of this appeale 
(Ibid.) Such a meritless defense of claiming separate enti- 
ties between Borg-Warner and Norge Sales was presented because 
appellees lacked any defense on the merits of the conspiracy 
action. There was direct evidence that these appellees par- 
[emer eacted in a boycott against U.S.E. and Manfree: they had 
knowledge that U.S.E. attempted to obtain Norge appliances from 
Lancaster, through Graybar. It imposed a fine upon Graybar, 
Los Angeles, because it transshipped Norge appliances into 
Meeetecer territory (San Francisco) for U.S.E. (Pla Exe Noe 
4023). It refused to permit Mr. Green, appellants' Los Angeles 
agent, to buy for appellants, after written requests were made 
Pmemmemcor Norge products. It is inconceivable, to reasonabic 
feopmeenat Mr. Harold P. Bull, a senior official of Norgcyeatcsy 
@oulomsit in a meeting in San Mateo with Mr. Freeman, Mr: 
McDonnell and Mr. Bonnet from their distributor companies and 
not learn or know of the details of the San Francisco major 
appliance market, and the boycott against Manfree. (Supra, 
pages 49-52). 

Norge Sales, as did Whirlpool, allocated special ad- 
vertising funds expressly for the benefit of Hale, setting 
this retailer up as its "key account" for Norge in San Francisco. 
(PL. Ex. No. 4099). The 1960 letter by Mr. Alpine requesting 


a franchise for Manfree from appellee was sent to-Mr. Gil 


Preeman, Sales Manager of Lancaster, who met with Mr. Bull at 
the Villa Hotel in San Mateo. It was Freeman who told Mr. Bonnet 
to stop transshipping Norge appliances into San FPrancisco. (Tr. 
2592; Pl. Ex. Nos. 553 and 556). Borg-Warner also promulgated 
Petee Siecets to Norge dealers showing retail list prices, which 
feeecan supplied the retailers in San Francisco with the price 
Perec Hale sought to enforce through the boycote. (Pll Ex: 
No. 1924). Borg-Warner's factory representative in Northern 
Sermerornia, Mr. Gene Schick, was in cloSe contact with Lancastes 
and discussed dealer relationships. (Tr. 2911-2918, 3010-3015). 
iieweociiCck investigated the transshipments by Graybar at Mr. 

Gil Freeman's (Lancaster) request, and admitted he probably 
eeeeecewith Mr. Bull about the matter. (Tx. 2966-2972). Boxca= 
Warner also maintained dealer purchase and advertising forms 
from which it could obtain complete knowledge of the retail 
@eetrance dealer structure in San Francisco. (Pl. Ex. Nos. 
OO@5e-2059, 50, 4101)... i. 

4. Hotpoint received direct notiticacivon EhauyGua7 =. 
cancelled Manfree in 1958 (Pl. Ex. Nos. 536A and 536C), and it 
Perused to sell to Manfree, following the latter's 1960 re- 
Beesewencd thereafter. (Pl. Ex. Nos. 538 and 547). Mr. Wichman, 
Vice President of G.E. and Manager of its Hotpoine Division, 
visited San Francisco in 1958 (Tr. 3065-3068), the same year 
Be che Palace Hotel breakfast meeting in which Graybar an- 
nounced to the San Francisco retailers a change in its sales 
bomcy wnereby it would no longer sell to discount stores. 
Meeeroi120). It was customary for Graybar representatives to 


Beeseuscs franchising of discount stores with Hotpoint 


representatives (Pl. Ex. No. 482); and for Hotpoint personnel 
to visit retail stores with Graybar personnel. (Tr. 3246-3248; 
3254-3257). Hotpoint also maintained business forms from which 
it could ascertain the retail appliance dealer structure in 
yeu, County in the United States. (Id.) 

59. Both Maytag and Frigidaire admittedly completely 
Pye@-eeeieir respective distributing arms, appellee Maytag West 
Meeee (Tr. 3307, 3479-3482), and Frigidaire Sales Corporation 
(Tr. 4205-4208). Both companies refused to deal with Manfree: 
Prigidaire Division never made its products available despite 


requests (supra, pages 49, 56-57, 68), and Maytag also refused 


Manfree's requests. (Pl. Ex. Nos. 4164, 568). These manufac- 
turers supplied the advertising funds and price lists contain- 
ing retail prices to the distributor companies, (Tr. 3344, 
Pl. Ex. Nos. 1920, 338, 1901-1906), and were clearly able to 
Supply Manfree with major appliances. 

In summary, it is submitted that the Court below 
erred in not finding that there was substantial evidence upon 
PeeenecOo Submit this boycott case to the jury. Conscious and 
parallel refusals ee deal were shown to exist from 1957 to 
1964; Manfree was denied the leading brands of television sets 
Peerage that period, and from March, 1959, it could obtain none 
Peeecne leading brands of major appliances. The cancellation 
and/or denial of these leading brands from the period of 1957 
to 1959 adequately showed the concert of action directed 
Peemnst Manfree. The fact that these cancellations were not 


exactly simultaneous does not detract from the parallelism 


See eesceandard Oil Co. of California vs. Moore, 251 F.2d 188, 


Mee-204, 205-211 (9th Cir. 1957); Bordonaro Bros. Theatres vs. 
MeeemOuUnt Pictures, 176 F.2d 594, 596-597 (2nd Cir. 1949). 
[Meeetstate Circuit Inc. vs. United States, 306 U.S. 208 (1939)); 
memcewally shows the reluctance of some of the vendors £6 can— 
Setee successful account with future potential, or the deci= 
sion of a conspirator to accomplish its refusal to deal by 
allowing a franchise to expire at a subsequent date. In each 
instance, the vendor's cancellation was followed by an abso-= 
Mieenwand continuing refusal to deal. The £Eact that various 
Parties interpose the defense of the right to unilaterally 
refuse to deal, does not take away a case from the jury, but 
Peedeeyem@akes it a jury case. Theatre Enterprises vs. Pareamounsc 
Beige istributing Corp., 346 U.S. 537 at pages 541-542 (1954). 
Clearly the Court committed prejudicial error in these circum- 
Stances, in non-suiting appellants' case. 
Vi 

THE=COURT COMMITTED PREJUDICIAL HRReGk 

IN NOT ALLOWING APPELLANTS TO OBTAIN 

JUDGMENTS BASED ON THE EXISTENCE OF 

VERTICAL CONSPIRACIES TO RESTRAIN AND 

MONOPOLIZE INTERSTATE TRADE AND COMMERCE. 

(Soeci tication of  Eerorcmy) 
At the Court's direction appellancs made aneorter sos 

Maceemin support of instructions to permit the jury to deter— 
Gane Liability based on appellees’ and co-conspirators’ entry 
Maiborvertical conspiracies, in violation of Sections 1 and 2 
of the Sherman Act; (and based an attempt to monopolize such 
mete, in the violation of Section 2 of the Sherman Act, by 
co-conspirator Hale). (R. 1481). 


‘The Court in its Pre-Trial Order dated August 13, 


1960 (R. 1608-1609), limited the issues to be tried solely to 


a horizontal conspiracy to boycott the plaintiffs, in viola- 
Bron OL Sections 1 and 2 of the Sherman Act. In so limiting 
the case, the Court prevented appellants from proving or seek- 
ing recovery upon a vertical conspiracy between Hale or other 
retail dealer defendants, and each individual distributor named 
aS a defendant, and each manufacturer so named who manufactured 
Eaeme.oduct line sold by each such distributor; to (1) £ix ana 
Beemeain retail prices, and (ii) to boycott appellants pur— 
Beanie thereto. The complaints clearly charged the existence 


Or these vertical conspiracies. See Paragraphs 7a, 7b and 10. 


Meet, C-l1l; 15, 20-24). In Answers to Interrogatories from 
defendants, appellants clearly informed them that they were 
alleging vertical conspiracies. (See, for instance, R. 964- 
965). Appellants' Pretrial Statement made it an issue (R. 1694). 
ZE 1S respectfully urged that the Coumeverrecma., 

limiting the theories upon which appellants could cbtain judg- 
ment, in the face of the charging allegations. In Continental 
MeomeorD. vs. Union Carbide & Carbon Corp., 370 U.S. 6390 
(1962), the Supreme Court stated, at page 790: 

"Petitioner's complaint did not preclude 
reliance on unilateral monopolization and the 
evidence offered was relevant and material to 
Such charge: The trial courte: Ss Micincenemera. 
tion of the law in the defining ‘monopolization 
and ‘attempted monopolization’ in terms Of 
PcOonspiracy EO MOMmoOpol1 ze: was) eberectonememc) US 


Gicial rather than harmless. This femmenr (cheuve 
not be repeated in a new trial." 


See, also, Philco Corp. vV..Radio CenporgElonunOr 
Simecica, 186 F. Supp. 155, 159-160 (E.D. Pa. 1960). 
The record spells out the substantial evidence by 


Which the jury could conclude that the lines manufactured and 


Gistributed by the vendor appellees were sold to the defend- 
ant retailers on the basis of such retailers agreeing <o Ze 
low the list prices of the vendors in the advertising and 
tagging of their retail prices on the products involved. 

All of these companies did business on the basis of 
suggested list prices. This is admitted, except that Frigidaire 
Seeemoethat it did not utilize retail list prices after #96), 
and Hotpoint claims it did not promulgate list prices to dis-— 
MmeeoueOrs. (But see Pl. Ex. for Id. No. 5050)e eR.C.A. sand 
Whirlpool were clearly shown by substantial evidence to have 
eromurgated their retail list prices to distributors, and to 
have been aware of Meyer's utilization of cooperative adver- 
tising policies under which a dealer was required to follow 
Meee eelist prices. (Pl. Ex. for Id. No. 1161). "The Meyer 
Eeeeoman, Mr. Erickson, testified that his dealers by and large 
tagged this merchandise at suggested list price (Tr. 4853-4857). 
Whirlpool, as stated before, was shown to have knowledge that 
the San Francisco market was a “high margin" market, because 
of the demands of certain large retailers there. Hale was 
identified in the record as a "key account" with Whirlpool. 
(Supra, pages 39-40). 

HOLpOLnNt' Ss Gistrtou tone Gray sau, clearly WEL zed 
[ist prices (Pl. Ex. Nos. 339, 340). 

Thus, even assuming, arguendo, that the evidence did 
Mermvercant a finding of a horizontal conspiracy, it is clear 
from the evidence that appellees were participants to a verti- 
fee price fixing program whereby the distributors and manufac- 


Pa 


turers did not sell to discount stores in San Francisco, and 


Secerttically to appellants, pursuant to an attempt to fix “ade 
vertised and tag prices in the San Francisco retail market as 
to major appliances and television sets. Continental Ore Geioe 
vs. Union Carbide & Carbon Corp., supra, at page 790. Such 
vertical conspiracies are illegal per se. In United States 
vs. Arnold, Schwinn & Co., 87 S.Ct. 1856 (1967), the Supreme 
Seeeesgeld that the promulgation of a vertical plan to prevent 
S@seribucors or retailers from selling to discount stores or 
mass merchandisers constituted a per se violation of the Sherman 
Act when title to the goods was shown to have passed to these 
Poem OutcoOrs or retailers. This is so whether or not the re= 
Strictions are by explicit agreement or by silent combination. 
(Id. at pages 1864 and 1867). 
Here the record shows such a silent combination. 
The products of appellees were subject to epee. List prteecs? 
and only those dealers in San Francisco who advertised or tagged 
at list price were able to sell the products. It is respect- 
milyvesubmitted that the proper enforcement of the antitrust 
laws does not allow vertical combinations to escape liability 
where these combinations are alleged to exist, simply because 
the conspirators are also participants to a horizontal conspiracy. 
x 

THE COURT ERRED IN ORDERING A SEPARATE 

VERDICT ON THE ISSUE OF LEABL EET Sea One 

ALLOWING THE JURY TO CONSIDER THE AMOUNT 

OF DAMAGES SUFFERED BY APPELLANTS. 

(Specification of Ervcoumsmmm) 
A businessman whose enterprise is endangered or dam- 


Meea by the acts.of others in violation of the Sherman Act, and 


mmo therefore seeks protection under Section 4 of the Clayton 


fee, ts entitled to his full day in Court. This day in Cotuae 
Semeists basically of showing the injury toOsplainti£fie isu 


ness and the damages incurred by reason of the conspiracy ‘in 
Pestraint of trade. 

t is respectfully urged that the trial court erred 
omeeieating this private antitrust case differently Lem amu 
other action for damages. The central issues in any Liat li Gy 
case are how much the complainant has been injured by reason of 
the defendant's wrongful conduct. If enforcement of the anti- 
Peteeelaws is to rely upon private litigation as Congreseuone 
policy seeks (Olympic Refining Company vs. Carter, 3325 eccdm2co peas 
(9th Cir.1964)the private litigant should not be subjected to 
bifurcated trials as an addition to the series of hurdles the 
plaintiff must overcome. Burdens are not to be added to pri- 
Vate antitrust actions, beyond what is specifically set forth 
by Congress in the antitrust laws. Radovich vs. National Foot- 
Ball League, 332 U.S. 445, 454 (1957). 

Further, damages cannot logically nor fairly be cennan 
mated from the trial of the existence of a violation: "One 
BennoOt think of private liability for violation of the anti- 
trust laws except in terms of impact and damage." Haverhill 
Migetce CO. vs. Union Leader Corp., 333 F.2d 798, 802 (lst Cir. 
Met erecert. den., 379 U.S. 391 (1965). Showings of damage are 
Miheavent to the proof of violation: the decrease in sales by 
ime Complainant, and its showing of a profitable business turned 
Bato a losing business by the impact of a boycott, though evi- 
Gence of a financial nature, tends to show there is a conspiracy 


Maeoperation, rather than supposed ineptitude of the plaintiff's 


Meeiness. It is respectfully urged here as in United Air Lines 
vs. Weiner, 286 F. 2d 302, 306 (9th Cir. 1961), that the "ques- 
tion of damages is so interwoven with that of Liao that the 
former cannot be submitted to the jury independently of the lat- 
ter without confusion and uncertainty which could amount to a 
Sem@t@et OL a fair trial." 
x 

THE COURT COMMITTED PRESUDICIADEERROR 

IN DISMISSING APPELLEE NORGE SALES 

FROM ACTION NO. 42674 ON ITS MOrilGn 

IN SUMMARY JUDGMENT. 

(Specification Of Brrems iv, 
The Court dismissed appellee Norge Sales from Action 

N@wee2o/4 On the basis that it had not been joined as a party 
feeetemecOur years from the alleged beginning of the conspiracy. 
Norge Sales was made a defendant in the second complaint on 
August 4, 1964. The Court ruled that the Clayton Act statute 
Selimetations, 15 U.S.Cc.A. § 1s appellants to sue 
Norge Sales within -four years from the time the conspiracy com- 
menced to their injury. See Garelick vs. Goerlich's Inc., 323 
Meee 5o4 (6th Cir. 1963). But the situation in this case is 
that appellants did commence an action alleging the existence 
ef the conspiracy within four years of the time it commenced to 
injure them, and merely added an additional conspirator (Norge 
Sales) who allegedly injured them through acts done within four 


Wears prior to the filing of the second complaint. 


The question of the liability of Norge Sales co 


Meee tion 4b of the Clayton Act (15 U.S.C.A. § 15(b)) is set 
feern in Appendix D. 


appellants was raised by Borg-Warner in its Answer filed 
November 8, 1960. (R. 80, 81-82). Borg-Warner itself claimed 
that Norge Sales, its wholly-owned subsidiary, should have 
Beeaeeamed as a defendant. (R. 197-200, 222-224). Appellants 
were entitled to sue any parties they believed to have been 
Beetre> tO the boycott conspiracy, and these parties are lia 


peewee cppellants for any acts done pursuant to the conspmracy 


Peeemeecaused them injury any time within four years prior Go 
Mieemermc Such defendants were made parties to thelaction-e 


peeocoee Company vs. Lysfjord, 246 F.2d 368, 394-396 {9th Cir, 
O57). 


The injured party may always name as defendants the 
members of the conspiracy who are liable to it. Marino vs. 
Simeecemotates, 91 F.2d 691 at 696 (9th Cir. 1937). The join 
der of a party to a conspiracy suit does not create a new con- 
Spiracy, and does not change the status of the other conspirators. 
The new member is as guilty as if he were an original conspira- 
Sermuaitea States vs. Borden Co., 308 U.S. 188, 202 (1939). 
United States vs. New York Great Atlantic and Pacific Tea Co., 
femeemeze 459, 463 (5th Cir. 1943), cert. den., 320 U.S. 783 
(1943). The most Norge Sales could seek in this situation 
meaia de a special instruction limiting its liability to acts 
Seeuering four years prior to August 4, 1964. But, it is re= 
Beeettuliy urged, it clearly was not entitled to a dismissal 
Iiased upon the statute of Limitations provision of the Clayton 


Act. 


VE 

EVEN ASSUMING THAT THE TRIAL COURT DID 
NOT ERR IN NON-SUITING APPELLANTS UPON 
THE EVIDENCE ADMITTED, IT COMMITTED 
PREJUDICIAL ERROR IN THE EXCLUSION OF 
ADMISSIBLE, RELEVANT AND MATERIAL EVI- 
DENCE OF A SUBSTANTIAL NATURE OFFERED 
BY-APPELLANTS IN SUPPORT OF THEIR CASE. 


me Ine Trial Coure Conmurecca Pre) Udi claw anes 


Jia BxeGluUdiIng Evidence Proving The Partiewmea 


tion Of California Electric wien Cons pila Gy 
LO BOyCott Abpellante: 


" SW (Specifticationre: rrorcm us eae 

1. Mr. Joseph Valenson, the Sales Manager of appel- 
Meewcalifornia Electric during the period when the boycott con= 
Peeeey was instituted and maintained (Tr. 3689-3700), admitted 
Peeennts company because of its activities was liable to the 
appellants; but the Court erroneously excluded evidence of this 
admission. It is weil-establisned that the admissions of lia- 
ality of a general manager of a party defendant are admissible 
eerie it in a conspiracy trial. Moran vs. Pitesburch wes 
Beeepeomstcee! Co., 183 F.2d 467, 472 (3rd Cir. 1950)= Continence 
Pektag Company vs. United States, 281 F.2d 137, 149-150 (6th 


MeewloG0); Flinkote Company vs. Lysfjord, 246 F.2d 368, 385- 
386 (9th Cir. 1957). Mr. Rising, the General Manager of 


Berrctnia Electric (Tr. 6664), testified that responsibility 
£Or supervising the company's salesmen in the San Francisco 
Berritory was delegated to Valenson (Tr. 3692). He also testi- 
Prec that Mr. Valenson would conduct the meetings for sales 
Personnel (Tr. 3739-3740); that the decisions as to the avail- 
Bemiity of advertising funds for dealers came under Valenson’s 
Meetediction (Tr. 3751); and that it was customary in the busi-= 


ness affairs of the company for Valenson to approve advertising 


Proposals with retail dealers (Tr. 3753-3754). Pl. Ex. Nos. 
Bee, anda 1847-1898 identified Valenson as Signator for appellee 
to documents approving advertising arrangements with ae The 
Substance of the vital admissions made by Mr. Valenson to Mr. 
Freeman (and record references) have been set out in SDeECLEL— 
Seteron OL Errors, V,A,1l. These were manifestly admissions 
BeG@aiict a party defendant made by its managing agent. It was 


Mmevwesotole error to reject such admissions. Continental Orercor 


Seemeeeeon Carbide & Carbon Corp., 370 U.S. 690, 702-702) (1oan 
Meren vs. Pittsburgh-Des Moines Steel Company, supra; Blintkote 


Bemesy vs. Lysfjord, supra; Johnson vs. Bimini Hot Sormngs, 
pemmemee2c 892, 902 (1943): Shields vs. Oxnard Harbor Distcice, 


pomee. 20 477, 488 (1941). 

The admissions of Mr. Valenson to Mr. Freeman not only 
were admissible against California Electric, but were also ad- 
missible against the other co-conspirators, under the well-known 
Mele that after prima facie proof of a conspiracy, the act or 
Sete tiOn Of a conspirator against his co-conspirators Kelats 
ing to the conspiracy, may be proved as an admission. Schine 
Be-an Theatres vs. United States, 334 U.S. 110, 116-117 (1948). 

The Court rejected appellants' offers of DEOOr or 
meewacmassions of Mr. Valenson onthe grounds that the state- 
ments were not shown to have been made in "furtherance" of the 
Sonspiracy, and were unduly “prejudicial." (Tre5863).- Butea 
statement made by a co~conspirator concerning acts which them- 
Selves reflect the execution of the conspiracy is admissible, 
Siehouch the actual making of the statement in no way " SUIS mor, 


fe conspiracy. It is sufficient for the purposes of admissibility 


E@eat the subject matter of the cO-CoOnSspirator's admissicne, 


Paes tO the purpose of the conspiracy or as being explanatory 


Of acts done in furtherance of the obs Sere. OF Gene Conspiracy. 


See United States vs. E. I. DuPont de Nemours COs; 107 F ~gseee. 
Pepe Del. 1952), at page 325, where Judge Leahy stated: 


‘lL. A declaration Of a G€o-Concmeueteen 
is admissible even though made only to other 
members of the co-conspirator's One@anizeeaen 
Or to other third parties (eteing sesso sm 
GuPont contends, however, the Gricervonmes 
aemLesstbility of the déclavacion ame 
making" and the statement can only come in 
if ‘tle making' is itself tn 'furehece men 
the conspiracy’. i think 16 surtvewen ees 
purposes of admissibility if the eupjceres@er 
ter of tne co-conspirator's admissucnmeome weed 
to the purpose of the conspiracy cr asm = 
Planatory of acts done in furtherance yore . 
Objects Of the conspivacy (Citing ea oe 


Pivsee Stabenent byvid CO-COnSP ite tOnmmome 
tember Dal ty concerning some act done in fur- 


tLherance of the conspiracy is aqmrcortp 


although the actual making of the statement 


im nO Way furthered the Conspiracy... 
(Emphasis added.) 


Clearly the statements to Mr. Freeman by Mr. Valenson 
Meee te was expected by his company to give false eCesrimeny aoouc 
this case, and that Mr. Muntain, California Electric sales rep- 
resentative, had given false testimony, were statements explain- 
ing acts in furtherance of a conspiracy, including the suppression 
of evidence pursuant thereto. It is clear that there was suf- 
ficient basis to allow the admissions of Mr. Valenson into evi- 
dence under the co-conspirator rule. 

Among Valenson's statements to Mr. Freeman was an 
Seeectron that "plaintiffs had a $1,000,000.00 lawsuit". Thus 
Statement should have also been admitted as impeachment of wit- 
nesses such as Mr. Rising, another managing agent of California 


electric (Tr. 3664), who denied that any retailer, distributor 


Or manufacturer ever suggested or directed that California 
Electric not sell to Manfree (Tr. 3865). The plea of nolo conten- 
dere in antitrust cases provides a similar example: although not 
admissible as evidence of liability (under Section 5 of the Claytor 
Act), such evidence may be used for impeachment purposes. (See 
Peeezer vs. Aqua System, 162 F.2d 779, 784-785 (2nd Cir. 1947)_) 

An attempt to corrupt a witness, or suppress evidence, 
constitutes as admission against the party. Witkin, California 
Evidence, §513 (1966). 

2. The Court erroneously excluded Mr. Rising's admissior 
P@etett was "general industry practice" to only allow recarlers co 
have advertising credits if they advertised at the factory's list 
price (see Specification of Errors V, A, 2.) This witness ati ce 
that it was general industry practice for the manufacturers of 
major household appliances and television sets to utilize co- 
operative advertising funds, in order to maintain retail list 
prices. This evidence was excluded (Tr. 3813-3814). Clearly such 
testimony was relevant to the issue of concert of action, and is tl 


type of evidence deemed properly admitted by this Court's decision 


an Standard Oil Co. of California vs. Moore, supra. 


B. The Court Committed Prejudicial Error In Exclud- 
ing Evidence That Borg-Wanner Papeielpercas in 
The Conspiracy To BOyCcOctE Appellanes: 


(Specification of Errors V, B.} 
1. The Court erroneously struck Borg-Warner Exhibit 
No. 9024 (see Specification of Errors V, B, 1.) Appellee volun- 
tarily offered this exhibit in evidence, thereby constituting a 
Stipulation by its attorney.as to its admissibility, binding on 
@hat party. See Wilson vs. Mattei, 84 C.A. aa2. 572, (1927 ) - ane 


Buchanan vs. Nye, 128 C.A. 2d 582, 585 (1954). By striking this 


evidence upon a later change of mind by appellee, the District 
Court ignored evidentiary law and took sides with the appellees. 
mas cCavyOritism for the Court to permit Borg-Warmer towwitn— 
draw this exhibit; then deny appellants the right to fully exam- 
ine witness Mr. Vern Brown, on the ground that the full scope of 
Mr. Brown's prospective testimony was not set forth in appel- 
lants' pre-trial listing of witnesses and their testimony. See 
ieee, and Specification of Errors V, C, 4.) Clearly, one wish 
ing to object to the admissibility of evidence waives the right 
EO do so by failing to make a timely objection. McCormick, 
Bvidence, § 52 (1954). Here, at the time the exhibit was intro- 
duced, appellee not only made no objection, it actively spon-— 
Peseecethe introduction. And, where one party so elicits the 
evidence himself, or volunteers its introduction into evidence, 
he waives all objections to its use, and cannot thereafter move 
meme Such evidence stricken. Estate of Schulmeyer, 171 )Cale 


340, 345 (1915); People ex rel. Dept. of Public Works vs. Glen 
Petisemoetate, Inc., 230 C.A.2d 841, 850 (1964). 

2. The Court also erred in excluding appellants' 
memories Nos. 431, 3006, 3007, 3022, 3024, 3026, 3029, 3030; 
3032, 3036 and 3037, proving the establishment of a fixed and 
rigid market system by the manufacturers of major household ap- 
pliances, and clearly evidencing the motive of these major 
companies to aid and assist in the control by retailers of entry 
into the San Francisco market (as a "list price" market). (See 
Meecification of Errors, V, B, 2 and 3.) 


Borg-Warner, G.E., Frigidaire, Whirlpool, and Hotpoint 


Were shown, by this evidence, to be working together at management 


Meyet to eStablish a fixed distribution system throughout the 
eeumery, Clearly contemplating the enforcement of their retour 
Peete policies on distributors (see Pl. Ex. for Id. No. 420 a> 
Appendix B hereto). Appellants began their case by proving an 
Sere-cvent by the defendants to establish published “list prices" 
femene advertised retail prices in’ the market. Borg-Warner and 
the other major appliance manufacturers were working on this 
Beek. Ex. for Id. No. 431, supra). This evidence shows that 
the management representatives of manufacturers of major elec- 
trical appliances and home laundry equipment met together and 
eiseussed the enforcement of a single price system) and a fixed 
ena rigid distribution market throughout the United States. i 
This was after the well-publicized indictment Of leading elec-— 
meteamesystem producers in Philadelphia for price-fixing. Suen 
exhibits graphically demonstrate that these manufacturers had 
the purpose, and motive, to enforce retail list prices as a 
e2oup: to assist a local conspiracy to boycott retailers (like 
Manfree) who didn't follow list prices and thereby threatened 
to destroy the very functioning of the list price program as an 
Serective market control tool; and that they were working to- 
Seeeemoas an industry in establishing joint policies controling 
retailer advertising and prices. It was error to exclude this 
fmemdede@e., Standard Oil Co. of California vs. Moore, supra; 
Meeredem@ecal Ore Corp. vs. Union Carbide & Caroon Corp., supta- 
3. The Court erred in excluding evidence of the in- 
tent of Borg-Warner to boycott appellants (see Specification of 
merors, V, B, 5 and 6.) Borg-Warner attempted to explain the 


Significance of the meeting between Mr. Bull and representatives 


fPeees atfiliated distributors, Lancaster and Graybar, at the 
Villa Hotel, described before, as merely a meeting to determine 
Pm@e@mwould pay "service charges" on transshipped Norge appliances 
under Borg-Warner's warranty policy. Appellants, however, urged 
that the meeting was held to discuss wnat to do about Manfree 
Seeatming Norge appliances through Mr. Green and Graybar in Los 
Angeles. Pi. Ex. for Id. No. 4028 clearly shows that this was 
indeed the primary purpose of the meeting. 

The testimony of Mr. Green that Mr. BORger Opgeeey oer 
(who attended the meeting) threatened to stop selling Norge ap- 
pieemees CO Mr. Green for his own store, showed the extent to 
which these conspirators would go to prevent Manfree from obtain- 
ing Norge appliances and to maintain the boycott. This Cemeduet 
is clearly unwarranted pressure upon a retailer, and permits the 
Be7-evaole inference of the existence of an unlawtul undertaking 
and enterprise. It was error to exclude such testimony, since 
it was a statement of a co-conspirator made during the existence 
Of a conspiracy, and aimed directly at appellants. 

4. It was error for the Court to exclude Pl. Ex. for 
Memeives. (922, 1923 and 3095 (see Specification Of Errors, VY, B, 
4.) These exhibits established that Borg-Warner had full notice 
that distributor Lancaster was following its Norge Division's 
list price schedule in the San Francisco market. Such evidence 
thus disproved the defense of Borg-Warner (R. 1950, 1962) that 
MemeecmmOc direct its Northern California distributor in matters 
Of pricing by retailers, and advertising by retailers under ad- 


Mee-clsing fund programs run by Lancaster. 


o. he. Court Committed Beegiciets! Pane ommn 
Excluding Evidence Peoving Thac Gee ee. 
HOtpCint, Participated Tn A Conseueaenmeie 
Boycott Appellants: 
(Specification ©£ (sieece ss. eee 
1. The Court erroneously excluded direct evidence that 
Peeeeecmitted that its dealers did not engage in retail price 
Setieees tO in San Francisco; that it maintained seheduylles socmene 
Particular brands of appliances and television sets being carried 
Pye ecOunt stores in San Francisco, San Jose, and Gakiane, and 
iit Only agreed to sell its products to a large Gisicoune 
store chain in the East Bay area (White Front), after Hale ceased 
Gemoell the subject products. (See record references at Specifi- 
Seeeenmeot Errors, V, C, Ll.) 
The claim of G.E. that there was no evidence that it 
eegeeecd its dealers to advertise and sell at suggested Hise; 
that there was in fact city-wide selling of G.E. products at less 
than suggested list (R. 1956-1957), was directly contradicted by 
these exhibits. This evidence on its face proves appellants’ 
contention that the large San Francisco dealers (like Hale) did 
not engage in price competition in advertising and tagging G.E. 
Sa@edters but followed list prices. (Pl. Ex. for 1d. No2 5032). 
The Court excluded this evidence on the ground that the docu- 
ments pertained to White Front and were thus irrelevant (Tr. 
eee 72>): but the documents contained statements of GB. rep— 
Mesentcatives referring to retail competition conditions in San 
Meencisco, which is the gravamen of an antitrust'’case of this 
Mega. it was reversible error to exclude this basic evidence. 
Semeioental Ore Corporation vs. Union Carbon & Carbide Corp., 


3870 U.S. 690, 702-703 (1963). Such evidence was also obpviousiv 


fewevant and material as part of the overall picture of the con— 
Seer OL appeliee in the particular market, and should have been 
Seeeeeccas Standard Oil Co. of California vs. Moore, 251 8 24 
meme 05-210 (9th Cir. 1957); Flinkote Company vs. Lysfjord, 246 
fem oos, 375-376 (9th Cir. 1957). 

2. The Court improperly excluded the testimony of Mr. 
Vern Brown, former sales manager of Graybar, offered by appel- 
lants, that Graybar had to cease selling Hotpoint appliances to 
Peeseeune Stores in San Francisco, in order to sell sucn produces 
to Hale and other large department and appliance stores in the 
Market area; and was required to discuss this decision with 
Hotpoint representatives. (See Specification of Errors, V, cy 
3 and 4.) This evidence was excluded on the basis that appel- 
lants did not properly summarize such testimony in their Pre- 
trial Statement. (Tr. 6065-6070). But, appellants put appel- 
lees on notice before trial that Mr. Brown was a potential 
witness (R. 1367), and such testimony was directly related to 
the matters set forth in appellants’ Pre-trial Statement. 
(R. 1086-1087, 1485-1486). The trial court therefore abused 
Mmeeeciceretion in refusing to allow Mr. Brown's vital testimony. 
Pre-trial procedures and rules should not be strictly construed 
Bea oiied against the party offering evidence, but should be 


@enstrued in favor of allowing a determination on the merits. 


MmmceGeneral Petroleum Corp., 382 U.S. 54 (1966). See, also, 
Meese ys. Union Auto Indemnitv Assoc. of Bloomington, Tll., 287 


Sem 29 (10th Cir. 1961); Sher vs. De Haven, 199 F.20 777, 


eemmerec. Cir. 1952); Clark vs. Pennsylvania Radilweay Co., 328 
F.2d 591, 593-595 (lst Cir. 1964). 


3. The Court erroneously exciiideds ria: reece lcs 
fee coll, 4196 and 5052. (See Specification Of Brrons)) Vv, C- 
2). These exhibits showed that Hotpoint was in close contact 
(seme the local Hotpoint retailers through its field representa— 
Eaves; that it had exact knowledge who of the retailers were in 
Graybar's territory and what these retailers were doing in the 
meteor. Market. In view of Hotpoint's defense that it had ne 
Meeveeage Or notice of the affairs of its distributor, CGrvot eae 
fees activities of Hotpoint dealers, or to whom Hotpoing appli— 
ances were being sold (R. 1959-1960), the evidence was certainly 
relevant and material. It was error to have excluded these 


explbicts. 


Dee Lloe Court Commiiteed Prejudicial iigiaione 
ip Excluding Evideree Previa seme 
bation By R.C.A. In Une Conoemwmee: ale 


BoveOre Appeilanes: 
(Specification Of Emiconc a: (eoEe 


1. The Court erroneously rejected evidence that proved 
R.C.A. enforced its list prices upon its distributors (see Speci- 
maemo Of Errors V, D, 1, 2, 4, 8 and 9.) It eGxeludecwe ee. 
for Id. Nos. 343 and 344 on the ground that a sufficient founda- 
meeogmaacd Not been laid for their introduction (Tr. 4552, 4719, 
6389). However, these exhibits were listed in Plaintiff's Sepa- 
rate Listing of Documents Pursuant To Local Rule 4(10), at page 2 
Mee ses, 1535). R.C.A. responded to this list in the Statemenc 
Mem eerO Corporation of America With Respect to Plaintiff's 
Proposed Exhibits. (R. 1514). At page 5 in this statement, 
appellee made the following admissions: 


"RCA further objects to the admission of 
any such price sheets” 02 Corr éspemdenice Oeicr 


than price sheets published by RCA or corre- 


spondence Cmanating fmom FGA On time Groune 


—_—_—— 


that such other price sneets and correspondence 

is hearsay as to RCA and on ther oroumes ome. 

of foundation for its admission." (Emphasis 

eedgeq) (R. 2528) . 

On August 4, 1964, an attorney for appellants received 
a letter from counsel for R.C.A. enclosing what now have been 
Meremerrticd as Pl. Ex. for Id. Nos. 343 and 344 (among Gther Goc— 
uments). The attorney's letter clearly showed that Exhibits 343 
and 344 emanated from the files of R.C.A. Under California Code 
@eeryil Procedure § 1942 (now Evidence Code § 1414), and 
F.R.C.P. Rule 43a, a foundation has thereby been established, 
and the documents are admissible. This was pointed out in 
fimenecltrs' Memorandum In Support Of Plaintiffs’ Exaibie oo 
343, 344, 1846, 1842-1844 (R. 1757). 

These exhibits showed R.C.A.'s knowledge of Meyer's 
suggested price policy, and further evidenced that the distrib- 
utor and R.C.A. were in close and constant communication with 
one another. Exhibit 343 also showed that R.C.A. had knowledge 
that the San Francisco R.C.A. dealers (such as Hale and Sterling) 
intended to maintain their retail prices at retail list. The 
documents also demonstrate the ability of the appellee and co- 
Mewsorcator manufacturers and distributors to obtain the price 
Sheets of the other co-conspirators. 

Diseccunt stores are identified by ReC lA ein Exh bie 
Soeas a “Cut-price operation". Exhibit 344 contains evidence 
mencradicting the testimony of Mr. Sanford, a managing agent 
Git Hale and Meyer, that Meyer's price sheets were not discussed 


Meen the factory (R.C.A. or Whirlpool). These documents are 


Substantial evidence that R.C.A. possessed thorough knowledge 


eeewene San Francisco markét Situation and the activitiesmcr ete 
distributor therein. They were therefore relevant and material, 
Pent e Was prejudicial error to exclude them. 

Pl. Ex. for Id. Nos. 348, 506075061) ancms070n-_ 6, 
[miter .C.A.'s Sales, distribution and advertising prodramsuand 
mMermreres required direct contact by R.C.A. with retailers, 
moieough Che distributors, and knowledge by R-C.A. of the manner 
memvcn Lts advertising dollars were being utilizeq by ies 
retailers. Exhibit No. 348 specifically shows that R.C.A. knew 
that Meyer's distribution policy was against cut-pricing by 
retailers from the list price, and directly contradicts testi- 
mony given at the trial by adverse witnesses. (Tr. 1242, 1334, 
4533-4546, 4685-4688, 4694, 4697-4701, | 
4740, 4744-4745, 4767-4769, 4786-4788; R. 1924, 1927-1928). 

Of special importance is Exhibit No. 5068 showing 
that R.C.A. required retailers to sign affidavits with respect 
to comparison price advertising, allowing the inference to be 
drawn that appellee, through its field representatives and its 
Germ@cipal office, sought to control local retail advertising. 
The requirement for these signed affidavits stemmed from the 
Permvyrtcites of the E.I.A., of which R.C.A. 1S a member, and snow 
appellee's willingness to participate in common programs and 
Plans affecting marketing, with other television manufacturers. 
This evidence bears particularly on the excluded testimony of 
Mr. Saxon, Vice President of R.C.A., to the effect that his 
Bempany did not engage in price competition in the sale of 
television sets. It is logical and rational to conclude that 


SmeecOmpany seeking to control the type of advertising done 


Mees ty can also participate in establishingwa leeal fimed we 
tail market under which its suggested retail list prices are 
followed and maintained. 

The Court excluded other evidence of R.C.A.'s estab- 
Peonment of a fixed and rigid distribution program. Ie eulead 
that appellants could not establish that R.C.A. sold its prod- 
Meee Cirectly to retailers in California through its wnolly— 
Seecescubsidiary, R.C.A.-Victor Distributing Core., aneaethat 
this company and Meyer respected each other's exclusive terri- 
wome@e rights in Southern and Northern California, raspecniee 
This territorial allocation directly affected Manfree, wno re- 
guested television sets from both R.C.A. and R.C.A.-Victor ~- 
Distributing, which requests were refused on the ground that 
the factory did not sell to retailers or that Manfree must ob- 
Zeeegecne products from the San Francisco distributor. Appel— 
Pemenscnould have been able to acquire R.C.A. sets from Lit in 
Los Angeles, but the fixed market shown to exist by this evi- 
dence, prevented such opportunity. 

2. Evidence that R.C.A. had direct kKnowle@ge Gf the 
activities of and contact with Hale and Lachman Bros. was re- 
feereo (Pl. Ex. for Id. Nos. 780, 1159, 363, 364 and 365). 
This evidence should not have been excluded, as it bore di- 
a-emeon the question of R.C.A.“sWability, and desire, to be 
meeermea Of local market conditions, as further proof of its 
Peeerteipation in the conspiracy. 

3. The Court erred by excluding evidence that R.C.A. 
received written protests from Meyer concerning the supplying 


meen Chicago of R.C.A.-Victor television sets to Spiegel Outlet 


eeres it California, through the R.C@A--Vieter Distri oud 
M2n>., because such products were being advertised in the San 
Francisco newspapers at prices below suggested list prices 
fe] opecification of Errors, V, D, 6 and #7.) 

The Court ruled that evidence of Meyer's demands to 
feewer, in 1958, that it take the necessary steps toe stop ene 
Semtewort Such sets by Spiegel in the San Francisco area, was 
@eeeclevant. (Tr. 4416-4418). But the evidence was material 
and relevant to appellants’ allegations that a plan existed in 
San Francisco County to prevent advertising of television sets 
at below suggested prices, pursuant to which Manfree was boy- 
S@ieeca. it 1S relevant and material for appellants to snow- 
that other "price-cutters" had been the subject of a similar 
mene SUCH was an important (and Leg neo holdin einige hans 
Seemee Ss OOinion in Standard O11 Co. of Calitornialvse “Mecore, 
momma 108, at pages 208 to 210 (9th Cizs 2o9s7e 

The proffered testimony of Mr. Maag of R.C.A. and 
Mee Meyer of Meyer, and Pl. Ex. for Id. Nos. 783 and 784 were 
also relevant and material to show that R.C.A. had knowledge 
Sewneoeice of the plan to maintain prices on its television 
sets in San Francisco at suggested list price. Mr. Maag was 
a Vice President of R.C.A. at the time he received the protests 
BeomemMr. P. Henry of Meyer concerming the supplying of televi-— 
Sion sets to Spiegel. His: testimony was relevant and material, 
and constituted admissions against appellee R.C.A. The depo~ 
Peeion testimonv of Mr. A..H. Meyer, and Exhibits 783 and 784, 
were communications addressed directly to R.C.A., which Mr. 


Maag testified he received. Clearly appellants were entitled 


moronow R.C.A.'s knowledge of this plan to maintain Ssuggesrea 
Drices, aS reflected by Meyer's violent reaction to the Spiegel 
"Dbelow-list" advertised prices. Mr. Maag's testimony was to 
the effect that R.C.A. was informed that local retailers were 
exerting pressure because of these ads. Mr. Meyer's testimony 
Was that local retail dealers returned R.C.A. television sets 
to Meyer, after the Spiegel ads appeared in the San Francisco 
newspapers, showing RCA television for sale at below list 
prices (Appendix A, page xxv). Such was circumstantial evi- 
dence of pressure by San Francisco retailers upon their vendors 
tO Maintain retail list prices, and it was clearly prejudicial 


to appellants to exclude this evidence. 


BE. The Court Committed Prequel eisimiiicnse aie 
Excluding Evidence Proving) iiemremememear2on 
Of Whirlpool In The Cons pimae wore eeoue 
IN Oo) = ib bevenersie 


(Speclfication Of Besenc 7 moe) 

Ll. The Court erred in excluding ee). Ex.) somumic aioe 
i7i4, significantly showing that Mr. Sol Golden, Whirlpool's 
Sales Manager (headquartered in Chicago), personally brought 
Meyer's attention to Manfree's request to Whirlpool for the 
Brome CO buy its products: Mr. Golden was shown to have par-— 
ticipated in providing Hale with factory "key account" adver- 
emsing money (Pl. Ex. No. 685A-C). 

2. The corporate affiliation between R.C.A. and 
Whirlpool should have been admitted in evidence (the proof of 
memmon directorships; Pl. Ex. for Dd. No. 5086). Whiripool 
products are called "RCA-Whirlpool", and the evidence showed 
Peat R.C.A. officers were directors of Whirlpool. This corpo- 


rate inter-relationship was evidence germane to appellants’ 


maser that Manfree not only could not obtain RIGA. brand teue— 
visions from Meyer, but was equally unable to obtain Whirlpool 
brand major appliances from this common R.C.A./Whirlpool dis- 
Eimeucor. This evidence is also relevant in refuting arguments 
reflected in the Memorandum Opinion that the alleged conspiracy 
mionved non-competitive products (R. 1912, at 1940). givas 
the tendency of companies engaged in the manufacture of major 
appliances to seek affiliation with companies that manufacture 
television sets, or vice versa. These companies are then ina 
Pemeron to sell a full line of major consumer oroeducesy co 
Smeeetoutors and retailers, which G.E., R.C.A., Westinghouse 


Pa@ementleo admittedly do. -" 


EF. he Court Committed Prejudtemaieeamocms 
Excluding Evidence Province Unemec meee an 
tion Of Frigidaire Invtivemeensoue 0 on 
BOvVeObt Appell amese 


(Specification of Brrors vee 

Frigidaire contended at trial that it did not fix or 
establish retail prices after 1961. Yet its sales representa- 
tives discussed general market pricing with representatives of 
Ei@emretallers both before and after this time. (Tr. 4020=4023, 
4050, 4104-4109, 4214-4215, 4299-4307, 4232-4234). The Court 
prevented appellants from introducing analysis of the prices of 
feenmen Bros. and Redlick to show uniformity of retail prices 
Cn Frigidaire products. See Pl. Ex. for Id. Nos. 4170 and 
4178. Appellants should — been permitted to show by such 
evidence that Frigidaire's representatives discussed retail 
Prices with retailers in San Francisco County, after 1961. 


(See Tr. 4100-4110). 


G. the Court Commi teed ere imme cna Oie 
In Excluding Evidence Proving ince sear — 
See someon eke Mayvcag inn ine Conspiracy 


TO _BOvycoce peel lanes: 
(Specification os Ersons Ge) 


Ll. The Court excluded evidence of the statement of 
Maytag's managing agent, Mr. Mitchel, that Maytag West Coast 
would no longer sell to Manfree because it was no longer going 
Gemsell Maytag products to discount stores in San Francisco, 
ane to a change in policy (see Specification of Errors, V, G, 
2.) The Court rejected this important evidence showing that 
Maytag felt and reacted to the anti-competitive pressure 
exerted by Hale and the other retail co-conspirators, and had 
to change its policies as to whom it would sell. The ground 
of rejection was that appellants filed interrogatory answers 
stating that Maytag had joined a conspiracy in April, oso. 
Wemeey2G, /31; 958, 961; see Appendix A, page xxxi)- But 
Lesa lag evidence going to the purposes amd) Gjemeeds cnc =o ame 
refusal to deal are always relevant, and the eran COUTE Cannoe 
Semean arbitrary cut-off date for such evidence. Continental 


MisemeorpoOretion vs. Union Carbide & Carbon Comp. , 370) Us 25G70, 
701-702, 709-710 (1962); Standard Oil Co. vs. United States, 


Permemes. |, 75, 76 (1911); Kamsas City Star Co. vs Uniiued 
heees, 240 F.2d 645, 650-651 (8th Cir. 1957). This eestimony 
related to the alleged reasons why Maytag would not sell to 
Manfree, and therefore the reasons why it chose to participate 
Mapcme boycott conspiracy. It is no answer then to say that 
an answer to interrogatories set a cut-off date as to time, 
Beeeccially as the interrogatory answer clearly indicated that 


Maytag was engaged in anti-competitive conduct prior to April, 


moo, (RR. 691). Furthermore, appellants Stressed the anpos] 
tance of evidence of the large purchase of Maytag appliances 
Peeeale in February, 1959, coincident with the cul-olE or 
Manfree, and this statement of Mr. Mitchel was made subsequent 
to that time. In view of the defense of Maytag West Coast 
(Mr. Mitchel's testimony that his company did not engage ina 
Bememmacion in restraint of trade (Tr. 3404-3405))) it sacs 
prejudicial to deny to appellants the probative value of Mr. 
Mitchel's statement to Mr. Freeman of Manfree concerning 
Maytag's reasons for cutting off appellant. 

2. The Court erred in excluding) Plex. Lomeli ce oor 
boo, 1079, 1089, and 4165 (see Specification of Errors Vv, G 
1, 3 and 4.) Appellants sought to prove that Maytag did ie 
want them to show prices in their newspaper advertisements of 
Maytag appliances (Pl. Ex. for Id. No. 565). This evidence was 
excluded. The Court further excluded evidence that in refusing 
to deal with Manfree, Maytag gave consideration to the fact 
that appellants were then operating as a so-called "closed-door" 
Beeoeeunt store. (Pl. Ex. for Id. No. 4165). he Coure alco 
excluded evidence (Pl. Ex. for Id. Nos. 1079 and 1089) that 
Maytag granted Hale special prices on Maytag appliances, which 
would have rebutted Maytag's defense to its admitted refusal 
to deal with Manfree, consisting in part of the GrinkingG a ouiec 
of a Manfree salesman. In view of this asserted "personal rea- 
son" for withdrawing a franchise, appellants should have been 
allowed to introduce these ‘exhibits to show that in truth there 


were anti-competitive and illegal reasons for such refusal to 


deal by Maytag. 


Bly The Coucte Exrroneously Excluded The 
Deposit calen Testimony Of Mies Ae iene 


Alpine, Deceased Yrestaene Of Ue eE: 
(Specification of Eraoces Yue) 


ihe deposition of Mrs Alpine, Presaigdent obe Ue me ere 
Vice President of Manfree, contained extensive testimony con- 
cerning his requests to vendor representatives for major appli- 
ances and television sets, and the substance of his conversations 
with these various representatives. This evidence was rejected, 
primarily on the ground that appellees' counsel did not have an 
opportunity to study the memoranda and notes made by Mr. Alpine 
Semenmese Conversations, during the deposition. Mr. Allezne died 
Peeoee the completion of the deposition (Tr. 6223). “te wWepo— 
Seerome was taken on March 15, 1961, April 1, 196i April, 
iomespril 4, 1961, April 5, 1961, was recessed to May i) 196r 
and continued to May 4, 1961. Appellees did not move (motion 
by Lancaster) for production of the memoranda until November 21, 
1962, in relation to interrogatories filed in January, 1962 
ieee ) . ee eli See delayed an unreasonable period of time in 
attempting to obtain these memoranda, even assuming that it 
Was proper to order them produced. Their untimely actions 
should not prejudice appellants’ utilization of the deposition 
Semmes lipine. It is respectfully urged that F.R.C.P. Rule G2, 
and the decisions construing this Rule, require the party oppos- 
ing the introduction of the deposition to show that he has acted 
With reasonable promptness and diligence. Such is not the case 
here. A similar matter was placed before the District Court in 
Seeloock Corp. vs. J. W. Speaker COPD. ele wrnoupe, Ito Seep: 
Oe 1962), where plaintiffs sought to prevent the introduction 


of a deposition they took of the defendant's deceased president 


on the grounds of incompleteness (the witness refused to answer 
some questions and lacked information to respond to others), 
beGause they intended to ask many other questions before subse- 
quent death of the deponent made that impossible, and because 
the deposition was for discovery and not the perpetuation of 
testimony. The Court stated, in response (212 F.Supp. 164, 
EKG!) : 


"The testimony, ad far vas 2t goacmmy acme 
mesponse to Cross-examinatiom. Plaine ee 
mot indicated with particularity. chemenmoemee me 
scope of the matter not completely investigated. 
mne Court is of the opinion thatgumcer sean ae 
favoring the admissibility of evidence in doubt- 
HULL Cases the testimony Of Mil) Seeanecrmemiccee= 
Sition is admissible. See Paul v. American Surety 
Co. of New York, 18 F.R.D. 68 (Geet oo) eee 
Incompleteness and the freer range of questions 
and answers for the purpose of discovery are 
Eactors bearing on the weight or thes cest1— 
mony and not on its admissibiia@ty. enemas. 
added) 


That the position taken by the Dveterer Cousts me 
PeempecvVailing one is shown from additional authority: “Kaweieze 


foeeeich, 198 F.Supp. 841, 842 (B.D. Pa. 1961)] (Genvarce ce 


Sie@ee, 1S F.R.D. 204, 205 (D.C. 1955); Paul vs Ameritcanecuneey 
Bormmoe N.Y., 18 F.R.D. 68 (S.D.Tex. 1S Sy5) invand) Boneunemecor 


foe cenland National Bank, etc., 3 F.R.D. 438, 439 (DN J. 


1944); Batelli vs. Kagan & Gaines Co., Inc., 236 F.2d 167, 169 
(9th Cir. 1956); 4 Moore, Federal Practice (2nd Ed. 1966) para. 


E2802 (p. 2203). 


i. he Court Excluded Materiateiy ieencemone. tag 


The Establishment Of A Conspiracy Of Retailers, 
Distributors And Manufacturers Vo Control Man— 
Ket Entry In’ The Retailing O£ Major Appliances 
And Television Sets In San Francisco, And Snow- 
The Scope Of This) Conmspiisse yin Ghe Bey 


Gov bing) On ap eelanesr 


(Speci ficabioneot Eeaeear V, ii) 


1. The Court rejected evidence of the meetings among 
mmenrectail defendants whose purpose was £0 Control retailer 
feeeecising in San Francisco, through the activities of tne 
meme Furnishing Advisory Committee of the San Francisco BYE Ez. 
(eencpecification of Errors, V, I, 9.) 

Pl. Ex. for Id. Nos. 453, 584, 390) 39352 0G eee oe 
400, 403 and 404 came from the files of Hale, Lachman Bros., 
ana Redlick (see Specification of Errors, V, I, 9.) It is re= 
spectfully urged that this evidence is well within the ruling 
Seepseemcard Oil Company of California vs. Moore, 251 Fa2aq fee, 
exe 209: 

"There is a great deal of additional ayer 
evidence, however, tending to show parallel 

action by appellants, or.actual contacts or 

communications between them, concerning 

other supplies, storage, marketing and pric- 

ing practices. The significance of evidence 

©£ this kind lies in 12tS tendene seep ercas ae 

a business setting in a relationship which 

invites inferences favorable to Moore's 

WOsteiLon. 

Appellants! theory is that part of the illegal com- 
bination contemplated excluding U.S.E. as an advertiser in the 
Beeatly newSpapers in San Francisco County. This, of course, is 
necessary, if the retail list prices of the distributors and 
manufacturers are to be maintained, since the discount stores 
Semuecerollow these list prices. The plan was successful as co 
the morning newspapers, and evidence concerning that aspect of 
the conspiracy was admitted as to all defendants (Tr. 2082, 
2086, 2091, 2111-2113). The plan of exclusion was shown to be 
Unsuccessful as to the San Francisco News Call-Bulletin, but a 


member of the retail group which adopted the uniform advertis- 


ing code, Mr. R. E. Schreck of Sterling, was shown to have 


Bemeacted the Call-Bulletin concerning U.S. Ee advertising 
piieeely prior to the filing of the first complaint. (Tr. .76l— 
ieee) 2327-2333, 5689-5700). 

These exhibits were therefore further relevant to 
show attempts by appellees and co-conspirators to exclude appel- 
lants from the San Francisco retail market for such products, 
and to prevent appellants from obtaining effective newspaper 
advertising of such products. It was for the jury to determine, 
based upon all the evidence, whether or not the admitted meet-_ 
mmemoeccween Mr. Schreck, and Mr. Wally Brooks, Mr. Al Eeaxy oc 
Ehic Pa ulisein, and Mr. Bob Weiss, Sterling's advertising 
S@e-erOr, at the Olympic Club in San Francisco in dune, E960- 
(Tr. 5692-5700) was pursuant to a plan and arrangement to ex- 
Peete ees.8.'S advertising from that newspaper sec Bosco ou, 
Bemmpegeeca States, 340 F.2d 1000, 1005-1007.(9th Cir. 1965), 
The apparent inability of witnesses Schreck and Leary to remem- 
ber what precisely occurred at that meeting permits inferences 
in favor of appellants. See Girardi vs. Gates Rubber Company 
eee vision, Inc., 325 F.2d 196, 203 (9th Cir. 1963)% 

2. The Court erred in excluding statements of Mr. 
peteox Of the San Francisco Call-Bulletin to Mr. Mittelman of 
U.S.E. that attempts had been made to keep U.S.E.'s advertising 
out of his newspaper (see Specification of Errors, V, I, 10.) 
Throughout the trial appellees attempted to create the impres- 
Sion for the jury, that appellants had attempted to manufacture 
PeelLawsuit, out of whole cloth. They attempted to detract from 
the significance of their refusals to deal with Manfree in 1960, 


Peeclaiming that the 1960 letters from appellant were sent to 


Seemeat the instigation of appellants” attommey, and therc— 
femaemwerce not sent in good faith. (C£&. Standard Oi] Col oe 
@eeeeOrnia vs. Moore, supra, at page 201). The statements mace 
Pgs. Wilcox, an officer of the Call-Bulletin, about UJS cE. 
advertising, therefore were relevant and material on the issue 
Semeeecl|iants’ good faith in bringing this action, and were 
Peer calily offered on this ground (Tr. 2231=2132)) Where tne 
good faith of a party, or the reasonableness of its conduct is 
boeetn issue, hearsay statements upon which it acted may be 

Eee me Central Heights Imp. Co. vs. Memorial Park, 40° ClAl 2a 
bemeperoO9 (1940); Gilbert vs. Gilbert, 98 C.A. 2a 444, 44aG 


(1950). = 


©. Be Court Erred in ExciuGdinepermecmce 
That Appellees Entesed imeoms eeu 


And Favored Arrangements Witn Hale ane 
Other Retail Defendants: 


(Specifications of Errerc, V7: ae 
By 8; C, 6G; D, 35398 3 oe 


° 
é 
o 


) 


Tne evidence (Summarized in the specifications noted) 
establishing special arrangements between appellees and tne 
retail defendants proved these parties had a common purpose 
and plan to control the market. Each discriminatory arrange- 
ment proved the willingness by the parties to support unlawful 
undertakings, whereby special advertising funds and special 
prices are afforded only to those who support the basic pro- 
Peano. Maintaining the San Francisco market aseavlast pe rec: 
Meeemmeccin area. United States vs. Paramount Pictures, Inc:, 
O54 U.S. 131 (1940); American Tobacco Co. vs. United States, 


feo eU-S. 781 (1946). 


pIUAL 

TIMMS COURT ERRED IN EXGEUDEING EViDE Ved 
OF APPELLANTS WRITTEN RBOURSTS 7roO 
VENDORS FOR PRODUCTS, AND OF STATEMENTS 
BY THE VENDORS REPRESEMIATIVacen©e 
OFFICERS OF APPERLANTS CONCERN@NG THESE 

REQUESTS 
(Specifieation of Errors, Veen, 2am) 

L. The basis of the Court's rejiectiempor een. 
tions between appellants’ managing agents and representatives 
@=so 0pellees or co-conspirators was an asiserted laek Of fFoOum— 
dation as to the authority of these representatives to bind 
ieee corporate principal. In so doing, it adopted a very nar 
row rule, for these representatives were clearly shown: 

(1) to have authority to take orders for products involved: 
(ii) to be responsible for submitting requests for franchises 
to management; (iii) to be responsible for the pricing and 
delivery of goods; (iv) to have participated in top-level 
Sales and management conferences; and (v) to have exercised 
Supervisory control over sales in their jurisdiction. All 

of the persons to whom appellants addressed their requests 
were certainly in a position to and ordinarily would carry 
Mm@ese requests to others in the normal course of theizm busi— 
ness affairs. Sales representatives of the vendors involved 
were shown to have been given wide discretion in the exercise 
of their affairs. They clearly were the ears and antennae 
Seeene Corporate defendants and their statements should be 
Peetectole against such parties. See Newark TInsuxaence CollVvs-. 
Sefgeein, 20 F.R.D. 583 (N.D.Cal. 1957) at Se4-586, amc tne 


review of authorities contained therein, as well as the author- 


ities cited in appellants’ Memorandum Concerning Admissibility 


In Evicence of Conversations Between Bernard Freeman And 
Sevcain Representatives, ete. (R. 1751). 

4. In rejecting appellants' request leétterc wiwereo 
mom oO, 1961 and 1963 to co-conspirators Lancaster, Motomolr 
eee.nghouse, Sylvania, Basford, and Graybar, and to Cezanrco- 
memeeO>s Angeles, it refused relevant evidence demonstuacing 
eeeertants' complete inability to obtain leading brands of 
merchandise, including lines sold by these companies. Failure 
to receive product, despite bona fide requests, is a vital 
feet Of the mosaic of evidence proving a concerted refusal to 
deal. A group refusal to deal was the gravamen of appellants’ 
action, and they should have been permitted to establish all 


at 


peer rerusals. Standard O11 Co. of Calitorntaivs miieece 


Pee, EocO Corp. vs. United States, sumra, 


PIAL IL 


THE COURT ERRED IN EXCEUDING,  O. wee 
APPLYING, FURTHER SUBSTANTIAL ANS 
MATERIAL EVIDENCE SHOWING THE ESTAB- 
LISHMENT OF A CONSPIRACY BEIVEENe Tae 
APPELLEE AND CO=-CONSPIRATOR RET Atee 
DISTRIBUTORS, AND MANUPACTURG ES © 
CONTROL MARKET ENTRY IN SAN FRANCISCO 
(Specification Of Bisons) ee 


Ae fhe Court Exeluded Bysdemecm fcc as 
Investigaced, Tne ys Ouseem® —am ere ‘ 
Televisions Being Sold Ey Drseceune 


Stores In Northern sGaigeerniia: 
(Specification of Merors Vinee) 


The jury could clearly inter trom ele Extrema lee 
five cs, (89 and 790, that R.C.A.'s Northern California distro 


©Or Was actively seeking to control and prevent purchases of R.C. 


Ee Acvyisions by discount stores. Such is obviously petevanere7— 
dence showing a plan to prevent discount stores in San Francisco 
Beem COcaining television sets. The signators to the Wetters 
@em-ained in these exhibits were assisting retailer Hale, by 
Peeeorng the sources of R.C.A. televisions appearing in the a@n— 
mem@eeries of competing retailers who “cut prices"; Consequently 
Peeemwovidence was an important part of the proof of the eatanuued 
ment of a conspiracy to prevent discount stores from being able 
Pemombeain such products. See Esco Corp. vs. United Staves eco 
fee OOO (9th Cir. 1965). 


B. The Court Excluded Bvildeneou thar Westinghouse 
Believed That It Coulda Not Serieeeenae Large’ 


Department Stores Ang The Piscoupeeos- iT 
san Francisco County, And That Macy's Regueseca 
There Be No Price Competition On Westinghouse 
mepl lances: 

(Specification of Brrers Yoel) 

The Court ruled that Pl. Ex. for id] Nos 3520472 -4.1— 
and the expected testimony of Mr. Hangauer of Westinghouse con- 
cerning them, to be irrelevant, as they appeared to be based upon 
hearsay reports or rumors. (Tr. 6148, 6158). But allivecemeamiecs 
sales and distribution policies are based upon information ob- 
tained from various sources in the market, and the information 
reflected here was particularly material and relevant to appel- 
lants' case, in showing that Westinghouse believed that it could 
not sell to the discount stores and the large department stores 
at the same time, because of strong adverse reaction from the 
latter. iIntraoffice reports of co-conspirators are extremely 


celevant and material, anc@ are admissible as evidence. Schine 


Meeeee Taneatres, Inc. vs. United States, 334 U2S. 110, lLilG=]17 


ee The Court BPeetucdeaVewrdence Thee Hac ROVCOEE 
Prevented Maniree From Obtain men seca. 
From Outside The San Francisco Area: 


(Specification of Errors V7lj5,7 Ven 

The evidence offered showed that not only were appel- 
Jants unable to obtain Norge and R.C.A. appliances from Los 
Angeles, but also that they attempted unsuccessfully to obtain 
Meeooint appliances from that area. As shown betore, these ee— 
fusals to sell were allegedly based on territorial distribution 
lIepscemencts. 

Evidence of such refusals based upon such arrangements 
were clearly relevant to appellants' proof of a boycott conspirac 
one purpose of which was to maintain such territorial arrangement: 
These agreements, when part of a boycott conspiracy, clearly 
Semeertutce unlawful activity. United Sizsikes vs. Amnolay Senwiias 
pmeeereec/ S.Ct. 1856 (1967); White Motor Co. vss Untee@ srarca, 
Ewes. 253 (1963); Walker Distributing Co. vs. bucky Magee 
meme CO., 323 F.2d 1 (9th Cir. 1963); “Girardi VeuGamerm meme 
Meme cales Division, Inc., 325 F.2d 196 (9th Cin selec 


D. The Court Excluded Evidence That The Vendor 


Appellees And Co-conspirators Engaged In 
Substantial Trade With Other Departments 


Of U.S.E., While Bovcoteimge amesce. 
(Specification Of Hrrorsty, i, 


It was uniquely relevant and material for appellants 
mo snow that the refusals to deal-with Manfree were based solely 
Upon its classification as a price-cutter on major consumer items. 
Beaener than because of any business infirmity or lack of customer 
Mee-o8sc. Thus, appellants should have been permitted to preve, 
as offered (Tr. 5857-5859, 5863-5866, 6559-6601), that the same 
Mendors cigidly denying Manfree product, were engaged in a very 


Meeene and orofitable trade in the retailing of small appliances 


end radios with other concessionaires of U.S.E., situated on the 
Pomemorcemises. It is a matter of logie that the eboilsty tomce 
freely obtain small appliances demonstrates that the refusals 
Memecal had other basis than the manner in which UWlSek. and its 
@epar-ements (Manfree included) conducted business. See Standard 
Wee eo, Of California vs. Moore, 251 F.2d 188, 209-212 S92tiweie. 


no57) . 


B&B. The Court Excluded Relévane Evieenee Showing 
The Factory Appellees Met In National Trade 


Associations And Entered Into Agreements In 
Restraint Of Trade: 


(Specification of rrers) Vv, [eee 
13, 14 and ls.) 
Appellants offered documentary evidence (summarized 

in the specifications noted) which showed that the factory appel- 
Mees, Curing the period of time involved, (a) as members of 
Memes. agreed to a common, uniform definition of “discount 
stores”; agreed not to divulge retail market statistical in- 
Formation gathered by N.E.M.A. to “outsiders"; (b) as members 
of N.E.M.A. and/or A.H.L.M.A. agreed to exchange information 
as to retail sales of their respective consumer products on a 
nation-wide basis, by price classification; (c) agreed that 
marketing matters common to manufacturers of major electrical 
appliances, home laundry equipment, and television sets would 
be handled in trade association meetings attended by repre- 
Pemtatives of the trade associations (e.g., N.E.M.A., A.H.L.M.AlW 
and E.I.A.) to which such manufacturers belong; (d) as members 
fem .M.A. agreed not to seek Federal Trade Commission Le- 
Pew OF approval of A.H.L.M.A.'S So-calWeamladvwoseising Gode = 


This evidence is all material to show that appellants 


Mmereeo a fixed and rigid distribution system with national Geigim, 
making the boycott one of common purpose and thus easy to enforce 
ana administer. The evidence showed that Borg-Warner,G.E.,Frigidée 
Hotpoint, and Whirlpool, together with others, discussed the 
Gonmmon cerinition to be applied to "discount stores". In dis= 
cussing this matter, the G.E. representatives pointed out that 
a common feature of the discount store was its "low price” or 
femme price" policy. (Pl. Ex. for Id. Nos. 2093-2034) 

That the associations were not simply statistical 
trade groups, is shown by the evidence that the members of 
N.E.M.A. and A.H.L.M.A. refused to make their trade information 
@vailable to non-members; exchanged price classification infor-— 
mation; promulgated their own advertising codes which they 
Peewee =O Enforce on retailers; met to discuss price inte macied. 
and sought to establish a fixed nationwide distribution system 
@e-e-e1ng at fixed prices (Pl. Ex. for Id. No. 431, Appendix Be 
All this evidence was admissible evidence, as stated in American 
Tobacco Company vs. United States, 147 F.2d 93 (6th Cir. 1944), 
eiee ll 9 : 

"The only purpose for which the yGourge 

admitted the evidence was to show that the ap- 

mellants had an oppomLunity Of “Gaeneringgeo— 

gether and communicating between each other a 

plan or plans alleged to constitute the con- 


sSpiracy.' This evidence, as well as that 
gndicating that appellanes conesolwecdeeac 


organization, was properly admissible for the 

purpose of showing that the Associariensee ved 
aS a Means Of communmcai.on communication and Geaveueme appel- 
lants an lants an opportunity to con. to conspire and Seri 
COmormete ON . See Minner vs. United States, 

10 Cir., 57 F.2d 506; Kanner VsSe megs eaees 

7 Cir., 34 F.2d 863." (emphasis added) 


Zoey, 
THE COURT ERRED IN EXCLUDING FINANCIAL 
STUDIES SHOWING THAT HALE AND THE OTHER 
RETAILER CO-CONSPIRATORS MAINTAINED 
MANUPACTURERS" AND DISTRIBUZORS “Ease 
PRICES AS THEIR WaG PRveus 
(Specification Of EBrrens, sa emacs 
Pl. Ex. for Id. Nos. 1561-1578; 1579 -soel end scl, 
studies prepared bv appellants' accountant, were excluded on the 
Ground that such pricing studies did not specifically relate 
only to the San Francisco stores of these retailers. But even 
Seeing so, clearly the relevant issue was the policy Of enese 
companies of maintaining their tag prices at prices which followe 
the list prices promulgated by appellee and co-conspirator . 
vendors, regardless of where (San Francisco and other areas) 
the stores implemented this plan. Therefore, studies, the 
bulk of which pertained to San Francisco (although not entirely 
based on San Francisco store sales), was relevant and material 
show such policy of such retailers. It is urged that the objec-— 
tions urged below went to the weight and not to the admissibility 
of these retail price studies. 
XV 
THE COURT EXCLUDED APPELLANTS' TABULATIONS 
WHICH SHOWED THAT THE RETAILERS FOLLOWED 
FACTORY LIST PRICES, THE AMOUNT (Cr tease 
AND PREFERENTIAL DEALINGS BETWEEN THE CO- 
CONSPIRATORS, THEIR POWER TO ENFORCE A 
BOYCOTT AND PROOF OF ITS EXISTENCE Ei its 
ECONOMIC BEEECH 
(Specification Of Beeers Viger jae eer 
IY euecl 240) 
1. These tabulations, prepared by appellant's account-— 


Parnes. Honig, were based upon documents produced from the files 


Bemcoellices and co-conspirators. They showed Ehe relative marke 


fewer Of the co-conspirator retailers, the size amd strengrn 
Of their purchasing power, and the volume of product transfers 
between such retailers, among other things. This evidence was 
relevant to show economically how leverage could be exerted by 
these retailers to create and maintain a boycott, and should 
mee been admitted. American Tobacco Co. vs. United States, 
Supra; Lessig vs. Tidewater Oi] Co., supra. This evidence is 
Bemectmed in Pl. Ex. for Id. Nos. 4334, 4336 and 2340 (deimtaz 
voiume of purchases from vendors); and Nos. 4335, 4337, 4253, 
1491 and 1492 (study of co-operative advertising credits from 
vendors to retailers, showing many instances of fully-paid 
Slevertising). 

e&. The Court alse erroneenee excluded Pl. Ex. for 
Id. Nos. 1500 and 1500-1, showing the marked decline in sales 
and profits of Manfree in 1957-1964, following the institution 
of the complete boycott against it. 

This particular study clearly showed the boycott's 
effect upon Manfree's business in relation to the brands of 
appellee and co-conspirator vendors, and was therefore further 
[eeot Of their violation of the, antitrust laws. 

This evidence was highly probative of the complete 
success of the scheme and plan to boycott Manfree, and to exclude 
this evidence on the liability issue const semeee manifest error. 
Mwiem@erl| Gazette Co. vs. Union Leader Corp., 333 F.2d 7928, 
Meese cir. 1964). Evidence of the impact of a conspiracy is 
Belevant to the proof of the conspiracy Leese Centimeneal 


M@-meo- vs. Union Carbide and Carbon Corp., 370 U.S. 690 (1962). 


meee First Circuit stated in Haverhbi..i Gazgeures Co., arse: 
Mic Private antitrust action, liability and Camages are noe 
Seeatrate,." 
AVI 
THE COURT ERRED IN EXCLUDING EVIDENCE 
THAT ANOTHER SAN FRANCISCO RETAIL STORE 
(KLOR'S) WAS SUBJECTED TO A BOYCOTT IN- 
VOLVING G.E., R.C.A., PHRECO=RZ Ss ae 
AND WHIRLPOOL PRODUCTS, AMONG OTHERS 
(Specification Of Errors V, i, )2eemcmeres 
Avpellants offered as a witness Mr. Sam Fractenberg, 
eemmereercer Of Klor's, Inc., a former retail store in dimeectr 
competition with Hale. Mr. Fractenberg was also formerly a 
salesman for Admiral products, during this period he was asked 
Pyeaale representatives to identify for them to whom invSan 
BPeancisco Admiral was selling its products. As a former repre- 
sentative of Klor's, Mr. Fractenberg was to testify concerning 
Meemeenpinability to obtain R.C.A. television, Phaleo applivanees, 
and other major appliances and television lines, because of 
pressure on the vendors from Hale, its next-door competitor. 
The record shows that the Court allowed appellants 
Bemeall Mr. George Klor, former president of Klor's (Tr. I3sg)9 
but appellants advised the Court that he was all (fr. s6c0 7 
and that Mr. Fractenberg was able to testify to the many matters 
upon which Mr. Klor would have testified. However, the Court 
m=-2usea to permit appellants to call Mr. Fractenberg, because 
he had not been listed as a potential witness (Tr. 5682-5683). 
Under the Moore case, POOL Givime sem! lan. .ovec-eigs 


of another dealer in the market is relevant evidence of the pre- 


Sence of a conspiratorial group, controlling market entry. This 


evicence of that nature should have been admitted. 
DOWIE LE 
If WAS ERROR TO REPUSEHE®@O 42PPLRY 2a Ors 
DECLARATIONS OF REPRESENTATIVES OF ONE 
CONSPIRATOR AGAINST ALL; AND TO REFUSE 


TO ALLOW SUCH DECLARATIONS PROBATIVE VALUE 
(Specification of Errors, ava. |) 


A. In Applying The Evidence, No DPiseinceren 


Should Be Made Between Oral Declarations 
Aine) Wiese 2 meisr 
The Court made a distinction between the admissibility 

of documentary evidence offered as to one conspirator, and oral 
declarations so offered, as to applying such evidence against 
all the defendants in the case. It is urged that there is no 
such distinction in the law of conspiracy. The prima facie 
establishment of a conspiracy allows all declarations of one 
co-conspirator admissible against all whether such declarations 
Bigeye iccen or oral. Standard Oil Co. of California vS. Moore, 
esa at 218-219 (9th Cir. 1957). 


B. The Statements Of Sales Representatives 


Within The Scope Of Their eAuEnor te ame 
Admissions Against Their Principal: 
(Specification Of Errore Vi eres) 
Mr. Gentile was "field sales representative" for the 

Petare State of California for R.C.A. at the time of his depo- 
Srteion (Tr. 4645-4648, 4748-4750, 4753-4754). Thus it was 
MeGoc eo rule that his admissions would not bind R.C.A. (See 
Mme. 4753). Similarly, witness Wade Brightbill had the same 
Bee ition wath R.C.A. at the time of Wis Peseumom mi t5 a7 soe 
4760-4761, 4799-4802), and his admissions were applicable 


against that appellee (See Tr. 4801). 


Such witnesses, at the time of making the statements 
which appellants sought to have applied against their principals, 
were employed by such parties as managing agents. Thus, these 
declarations should have been admitted into evidence against 
pemeprincipals. See Gibbs vs. RCA Victor DistributinguCenpoea— 
fememe 2l4 F.Supp. 52, 53 (W.D. Mo. 1963); Newark Insunance @oneag 


femmoartain, 20 F.R.D. 583 (N.D. Cal. 1957). 


€. The Court Erred In RulingetbatsManoemud 
Agents Of Defendants aio Hogmler cm lac 
Employ Of That Party By finer O me ancus, 


Were Not Representatives On enemems. 
Parties Under F.R.C.2. Rule 43). 


(Specification of ErromsoyViweey 

Tt is respectfully Se that Rule 43(b) allows 
a party to call a former managing agent of an opposing party, 
as an adverse witness. First, this would seem implicit in 
the Federal Rules by reference to Rule 26(d)(2) cited above. 
Secondly, Rule 43(a) governs. the competency of witnesses, and 
Memdesthat the most liberal rule of admissibility should govern 
in guestions of this nature. Clearly the rule in California is t 
former employees or officers may be called as an adverse witness 
Mocee the similar provisions of C.C.P. 2055 (now Cal. Ev. Code 
pyvo)- Wells vs. Lloyd, 35, C.A.2d 6 (1939); Scott vs. Del Monge 
feeperties, 140 C.A.2d 756 (1956). Thus it was error for the 
Court to hold that the testimony of witness Mr. Sanford would 
Peemoind Hale (Tr. 504-507, 518-521 at Tr. 518), om similar 
moldings as categorized in VI B, 1 of the Specification of 


mecors. 


Io) 


me The Court Epsed TaegNer Allowing Ap- 


pellants To Examine Witnesses Who 
Were Managing Agengs Or Adverse 


Parties As Adverse And Hostile 
Witnesses: 
(Specification of Hrpors sv, ce) 

Representatives of dismissed defendants, alleged to 
have participated in a conspiracy, are thus hostile and adverse 
witnesses to the appellants, who called them in the six instances 
summarized in the Specification of Errors Vat, C. See United 
peeeteea VS. Uarte, 175 F.2d 110 (9th Cir. 1949). 

AVI 
APPELLANTS SHOULD HAVE BEEN, BUT WERE 
NOT, PERMITTED FULL SCOPE OF VCROs>o— 
EXAMINATION, REHABILITATION, AND RE- 
BUTTAL ON ISSUES RAISED BY APPELLEES 
IN THEIR EXAMINATIONS OF WITNESSES. 
(Specification Of Brrerse vin) 

The witnesses listed in the Specification of Errors. 
(with the exception of Mr. Freeman, an officer of appellants), 
were hostile and adverse witnesses, since they were at the 
times of the acts complained of, agents and employees of the 
Peewets appellees and co-conspirators. Under FoRIC Ps skulle 
43(b), as noted above, appellants should have had the benefit 
of the full scope of leading and impeaching questions, which 
they were denied in the instances noted. 

As to Mr. Freeman, appellee G.E., on its cross-examina-— 
tion, introduced G.E. Ex. No. 8350(A-E) relating to certain 
allegedly dishonest merchandising practices of Manfree, and 
eross=-examined Mr. Freeman on that subject (Tr. 6030=6036). 
However, on re-direct examination, the Court prevented appellants 


from rehabilitating the witness on that point, and from intro- 


ducing evidence that such practices were common among other 


Metall merchants (see Pl. Ex. for Id. No. SIT1; Tr. 6055—-6057)— 
XIX 
PREJUDICIAL ERRORS WERE COMMITTED IN 
PRE-TRIAL ORDERS OF THE COURT, RELAT-— 


ING TO THE DISCOVERY OF EVGiENGE 
(Specification of Errors VIII) 


A. Appellants Should Have Beene scimered 
Discovery Of All Intra-Company Memoranda 
Or Other Writings In The Possession Of 


Vendor Appellees Which Concerned Appel- 

Appellants served a subpoena duces tecum upon managing 
agents of appellees Frigidaire (Mr. John Shaw, on January 18, 
M955), and R.C.A. (Mr. Gentile, on March 14, 1963) in connection 
with their depositions, which, by a common appendix, required suc 
agents to produce the documents described above as their companie 
might hold in its files. (As to Figen see R. 302-307; as 
to R.C.A., see R. 327a-332). When such-documents were not so 
produced, appellants filed Motion(s) for An Order To Show Cause 
Why Documents Should Not Be Produced by these parties. (As to 
Frigidaire, see R. 298-322; as to R.C.A., see R. 323-352). After 
fearing (Pre-Trial Hearing of April 17, 1964, P.Tr. 2-17, 21-23, 
25-84), the Court denied appellants' motions, and entered orders 
which qualified the documents they were to produce of the nature 
described above (Order as to R.C.A., R. 413, 414 (see (e) and 
(j)); Order as to Frigidaire, R. 419, 420 (see (5)).) 

Similarly, in its Motions(s) For Production or BocuS 
ments addressed to the defendant factories (R. 422, 425), and 
Beeendant distributors (R..434,437) in June, 1964, appellants 
Bemgit production of: 

"15. All intra-office reports, 


memoranda or notes pertaining or relating to 
the plaintiffs above named or the retail de- 


After hearing on these motions, the Court denied the 
portion quoted above (Pre-Trial Hearing of August 7, 1964; P. Tr. 
88-90) and entered orders accordingly (R. 598, 607-608, 615-616, 
ee0, 6/73, 786, 618, 789). 

Under F.R.C.P. Rules 45 and 26(b), such documentary 
evidence is discoverable if it contains information which 
". -« »- appears reasonably calculated to lead to the discovery 
of admissible evidence." (Rule 26(b); emphasis added.) The 
party seeking documentary evidence of this nature may proceed 
either by a motion for production (Rule 34), or (as here) by 
subpoena (Rule 45(d)). Alexander's Department Stores, Inc. vs. 
BeEorvette, Inc., 198 F. Supp. "28, 29 (SeDeNev. Weel), 4 
Moore, Federal Practice, para. 26.10, p. 1053 (2d Ed. 1966); 
Olympic Refining Company vs. Carter, 332 F.2d 260 (9th Cir. 1964) 

That there was good cause for full discovery of all 
intra-company documents pertaining to appellants, or the retail 
defendants, was clearly and unequivocally shown by appellants' 
pleadings, the trial record, and the hedging and dodging of the 
witnesses demonstrated therein. Cf., Schlagenhauf vs. Holder, 
Pweomues. 104, 119 (1964). 

The subpoena addressed to Mr. Gentile and Mr. Shaw 
should have been enforced, since these employees were managing 


agents within the meaning of F.R.C.P. Rule 26 and 43. Gibbs vs. 


Beeevictor Distributing Corporation 214 F. Supp. 52 (W. D. Mo., 


1963); Newark Insurance Company vs. Sartain, 20 F.R.D. 583 (N.D. 
Wal., 1957). 


Appellants were prejudiced because definitive orders 
were not granted allowing the production of all intra-office 


correspondence regarding their requests for product. 


B. Appellees And Co-Conspirators Should 
Have Been Required To Admit The Exist- 
ence Of Any Statements Or Reports Re- 
flecting Conversations Between Their 
Representatives And Anyone Else, Con- 
cerning Appellants' Purchase, Sale Or 
Advertising Of The Products, Or By The 
Retail Defendants And Co-Conspirators: 


In its written Interrogatories to All Defendants, filed 


September 29, 1964 (R. 625), appellants asked: 


"INTERROGATORY NO. 2: State 
whether or not there exists .. . written 
statements or reports reflecting any conver-— 
sations between an employee, officer, agent, 
or representative of your company .. . and. 
any other person having to do, in whole or 
in part, with the acquisition, sale or ad- 
vertising of television sets or major house- 


hold appliances by the plaintiffs ... or eS 
the retail defendants ... ." (Emphasis 
added) 


Interrogatories Nos. 3, 4, 5 and 6 asked for the 
dates, locations and custodians of such documents, and whether 
or not they were claimed to be privileged (R. 626). 

After hearing, the Court ruled that these interroga- 
tories did not have to be answered (Pre-Trial Hearing of 
October 16, 1964, at P. Tr. 6-10) after defendants objected to 
them, and entered its order accordingly (R. 671). 

Pursuant to F.R.C.P. 33, interrogatories to nageeee 
Parties may ". . . relate to any matters which can be inquired 
into under Rule 26(b) .. ." 

Appellants were entitled to have identified and to 
inspect the same type of memoranda they earlier had to produce 
for defendants under the Order of Judge Weigel which was clear 
and broad (R. 270) (produce ". . . all notes, documents, papers 


made by plaintiffs or officers, employees, agents or persons 


acting on behalf of plaintiffs, of any conversation wherein one 
party to the same was an employee of any one of the defendants 
or alleged co-conspirators .. .") 

It is respectfully urged that appellants are entitled 
to lay a foundation as to the existence of witness statements 
and reports. D.I. Chadbourne vs. Superior Court, 60 C.2d 723 
(1964); United States vs. Aluminum Co. of America, 1961 Trade 


Cases, para. 69,910. 


Ce The Factory Defendants Shouldyiaverzces 
Reguired To Produce Litigation Staeemeuea, 
All Correspondence Received From Distribu- 
tor Defendants, And From Appellants (Rela- 
Eing To Nhe Matteus mim Issue) And Corres- 
pondence Which Reflected Discussions At x 


Trade Associations Meetings About Discount 
Stores: : 


Appellants moved for the production of any documents 
held by the factory defendants, of the general nature summarized 
above, by its motion filed November 20, 1964. (R. 745; see 
Item 20 (R. 749), Items 22(c),(d) and (e) (R. 750), and Item 
27(£) (R. 751-752).) 

After hearings, the Court denied production of the 
documents called for under the parts of the motion specified 
above. (See Pre-Trial Hearing of December 30, 1964, P.Tr. 109- 
113; 115-119; 124-127; 174-182; Pre-Trial Hearing of December 
mieleo4, P.Tr. 234-237; 247-248;.256; R.129, 978, 982-983, 
moos, 1019, 1057, 1063). 

Correspondence between the factories and their dis- 
tributors as precisely limited and defined in the motion could 
only reasonably lead to the discovery of relevant evidence since 


the description of them was relevant by definition. 


Correspondence produced under Item 27(f) could either 
indicate (or lead to the discovery of such) evidence that the 
factory representatives discussed discount stores during trade 
association meetings, so indicating their awareness of this new 
merchandising phenomenon, and more importantly, their concern 
about its price-cutting and price de-stabilizing impact. Such 
evidence would provide the motivational cement to show that the 
circumstantial evidence of common refusal to deals was part of 
an overall design to assist key retailers in boycotting the new 
discount store operations. 

For the reasons stated above, appellees G.E., R.C.A., 
Maytag and Whirlpool should have been required to answer angers 
rogatories Nos. l, 2, 3, and 6 of Plaintiffs’ Second Interro- 
gatories Directed To All Defendants, filed December 7, 1964 
(R. 790, 791-792). After hearing, the Court sustained appellees' 
objection to identifying statements or reports. (Pre-Trial 
Hearing of December 30, 1964; P.Tr. 197-200; 203-2057 Reel? 
969-970, 986, 1021, 121). Such interrogatory sought production 
of any litigation statements or reports reflecting discussions 
about appellants, whether the result of attorney interviews 
or not, for the period of January 1, 1957 to and including 
August 4, 1964 (when the second complaint was filed); thus 
comprising a final, unsuccessful attempt to obtain such witness 
statements. 

Clearly, appellants were prejudiced in having to face 
hostile and adverse witnesses who may have made statements con- 
cerning conversations with appellants or about appellants, as 


they were unable to discover the existence of such statements, 


or whether they were or were not protected by the rule in Hickman 
Pemmaylor, 329 U.S. 385 (1947). 
XX 
CERTAIN ITEMS OF COSTS WERE IMPROPERLY 
TAXED AGAINST APPELLANTS 
(Specification of Errors IX) 

The Court improperly taxed certain items of costs claime 
by the appellees (see, generally, Tr. 6919-7029): 

1. Cost of two copies of daily trial transcript: 
Appellees ordered five copies of the transcript to be shared 
between the ten defendants (R. 2039). The Court taxes the costs 
of two sets. (See Hearing on Costs, November 30, 1965, Tr. 6920- 
6921). 7 

2. The Court taxed the costs. for one copy of every 
deposition taken by appellants, and by appellees. (See, for 
instance, Tr. 6931, 6942-6945, 6959, 6988, 7006, 7027). 

3. The Court taxed the costs for copies of the tran- 
scripts of various pre-trial hearings. (See Tr. 6920, passim). 

4. The Court taxed costs for reproduction of one copy 
of all appellants' exhibits, which were lodged in the courtroom 
before and during trial. (See, for instance, Tr. 6924, 7008). 

5. The Court taxed as costs the travel expenses of 
Mr. Saxon, an officer of R.C.A., incurred by his trip from Las 
Vegas, Nevada to San Francisco for his deposition (Tr. 6979-6985). 

Total costs taxed amounted to $22,088.69 (R. 1979). 

The basic policy for District Court discretionary power 
in taxing costs, was clearly expounded by the Supreme Court in 
Farmer vs. Arabian American Oil Co., 379 U.S. 227 (1964), where 


it said, concerning F.R.C.P. Rule 54(d), at p. 235: 


" . . . We do not read that Rule as 
giving District Judges unrestrained discretion 
to tax costs to reimburse a winning litigant for 
every expense he has seen fit to incur in the 
conduct of his case. Items proposed by winning 
parties as costs should always be given careful 
scrutiny. Any other practice would be too great 
a movement in the direction of some systems of 
jurisprudence that are willing, if not indeed 
anxious, to allow litigation costs so high as 
to discourage litigants from bringing lawsuits, 
no matter how meritorious they might in good 
faith believe their claim to be. Therefore, 


the discretion given district judges) posea 
GOsts showid be Sparimgqly exeremscd seems. 


ference to expenses not specifically allowed 
by statute. Such a restrained administration 


of the Rule is in harmony with our national 
policy of reducing insofar as possible the 


burdensome cost of litigation. " (Emphasis 
ee cece) 


The decision in Farmer re-established the ruling of 
the trial court disallowing costs of daily tranacripts as "con- 
venience of counsel" was not sufficient. 31 F.R.D. 191, 196 
feb .N.Y. 1962). The appellees cited Independent sivonWoerks, 
ite. vs United States Steel Corp., 322 F.2d 656, 676-679 
(repecir. 1963) in support of taxing such costs (Tr. G6955— 


6940). Independent Iron Works, Inc., relies extensively on 
Judge Hinck's opinion in Perlman vs. Feldman, 116 F. Supp. 102 
(D.C. Conn. 1953), where the court taxed costs for only one 
copy for all defendants, and that on a showing that the trans- 
cript mas often used during trial an "conducting their eran 
Eionme” of Witnesses. (116 F.Supp. 102, at 106). Heme, there was 
no such utilization, nor was there a demonstrable need by ap- 
pemiiees for more than one copy; certainly not for twos In the 
face of the policy expressed in Farmer, charging losing litigant 
with the costs of conveniences the prevailing parties have 


"Seen fit to incur", is not proper. See Kenyon vs. Automatic 


iavesctment Co., 10 F.R.D. 248 (W.D. Mich. 1950); Beaunwve: 
Hassenstein Steel Co.,23 F.R.D. 163, 165-168 (D.S.D. 1959); 
pigepmonsolidated Fisheries vs. Fairbanks, MorsessCo., 106 be 
Smee 714 (E.D. Pa. 1952). 

Costs of copies of depositions taken >yapladmereed 
are ordinarily not taxable in favor of prevailing defendants. 
Memetcevs. Twentieth Century Fox Film Corp., 7/1 2 Supp gcue 
(SeDeN.Y. 1946). Even in the exercise of its discretion, the 
court should only tax as costs the copies of such depositions 
shown to have been.put to use at trial, as distinguished from 
convenience in preparing for trial. Hancock vs. Albee, 11 


Hee, 139 (D. Conn. 1951), followed in Independent I ronmvouts, 


Meemaecupra; see Gillam vs. A. Shyman, ine.) 3) Pls 2D 27 eae 


(eee laska 1962); Curaco Trading Co. vs. Federal Inee Co 
fem 2ol (S.D.N.Y. 1942), afiv'ed 137 F.2d 91 (gna Ciz, 


Ho43). However, even if the court further seeks to tax costs 
of copies of such depositions, it should not extend its ruling 
to those of representatives of co-conspirators, who were not 
parties to the trial. See Perlman vs. Feldman, supra, at 110. 
Thus, only the depositions listed on page 5 of appellants' 
Objections To Defendants Bills of Costs (R. 2042, 2046) should 
be subject to taxable costs. Copies of all depositions taken 
by appellants were not "necessarily obtained" for use at trial 
(see 28 U.S.C. §1920(2)); therefore under the policy expressed 
in Farmer, it was improper for the Court to tax costs upon all 
such copies ordered by appellees, as it did. 

In the face of the general rule that copies of depo- 


Sitions taken by the prevailing parties, and not used at trial, 


are not taxable (Burnham Chemical Co. vs. Borax Consolidated, 
Meee, / F.R.D. 341 (S.D. Cal 1947), the court nonetheless taxed 
the costs of one copy of depositions taken by defendants. Copies 
eemeepositions taken merely For investigation, Or pre=erialpre— 
Peretion, are not properly taxable. Bank of America vs. Loew's 
MieeewactiOnal Corporation, 163 F. Supp. 9247 920-93 (o20. Ne 
1958); Perlman vs. Feldman, supra. Appellees used such depo- 
Sitions at trial only in argument upon the introduction of the 
Alpine deposition - it was not used in trial - and in one limited 
instance each for the impeachment of Mr. Boyd and of Mr. Freeman. 
Such limited use should not authorize granting appellees costs 
for all copies of the depositions they took; the rest of nen 
were in no way utilized at trial (Gon impeachment or otherwise). 

Having copies of appellants' exhibits, which were lodge 
in Court from a time prior to trial, may be a convenience to 
appellees, but the incurring of such costs does not meet the 
test of 28 U.S.C. §1920(4) that such be "necessarily obtained." 
Instead, this item of pure convenience falls squarely within 
the proscription stated so clearly by the Supreme Court in 
Farmer: There was no showing by appellees that it was necessary 
to have copies of all such exhibits in the offices of counsel. 
For such failure, the allowing of these costs was also improper. 
Seema eimatn vs. Feldman, supra, at pages! Iiz-i1t3- 

Taxing the costs of copies of pre-trial hearings also 
falls within an abuse of discretion, even prior to the policy 
stated in the Farmer case. As stated by Judge Hincks in Perlman 


vs. Feldman, in disallowing similar costs (116 F. Supp. 102 at il 


". . . None of these hearings in- 
volved the taking of evidence; the transcripts, 
which were furnished by the official court re- 
porter, include only argument of counsel and 
Golloguy with the court . . . Ne stevie iae 
been made of any necessity for these transcripts. 
It appears to me that the ensuing memorandum of 
decision or order of the court served every need... 
To tax such items would be to encourage a need- 
Wess addition to the costs of Pieigee ounces 


as apolted co | Xo) subse eguent cases (cases might well heaem 
disproportionate | dimensions." (Emphasis added. ) 


Allowing R.C.A. to recover the travel expenses of its 
witness to come to San Francisco for a deposition transverses 
fgemmolding in Farmer, as well as prior rulings in this Cieeuie 
In Farmer, it was observed that as under Rule 45(e), a subpoena 
cannot be served outside the district, more than 100 miles from 
the place of trial: 

". . . (Mlany decisions tot eaemcie— 

trict courts and courts of appeal have held 

that since witnesses cannot be compelled under 

this rule to travel more than 100 miles, a 

party who pursuades them to do so by paying 

their transportation cannot have these ex- 

penses taxed as costs against his adversary." 

ror uLo. 227 at, 231)e 

As Justice Goldberg noted in his concurring opinion 
imeeeacmer (379 U.S. 231, at 239), the prevailing rule in this 
Peeeurte is that mileage allowable should be that which was 
imeaveled within the district, or actual mileage traveled in 
ema Out of the district up to 100 miles, whichever is the 
Beecect. Kemart Corp. vs. Printing Ares Rescate mes Sacer tcar 
mmeres23 F.2d 897, 904 (9th Cir. 1956). R.C.A. sought, and 
recovered as costs, total expenses of $125.83, for voluntarily 
bringing Saxon from Las Vegas to San Franciseo (including lodging 


and meals). (R. 1999.) It was clearly against established law 


to have allowed such claims as taxable costs. 


CONCEUSIG 


For the reasons given herein, the judgment of the 
Court should be reversed as to all appellees, costs reduced, 
eemenis case remanded to the District Court for further trial 
DATED: The day of October, 1967, at San Prancu-a 
California. 
Respectfully submitted, 


MAXWELL (heat 
EDWIN €C2 SHEVER 


BY eee 
MAXWELL KEITH 
Attorneys for Appellants. 


FELDMAN, WALDMAN & KLINE 
Gm Counsel 
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this brief, I have examined Rules 18 and 19 of the United States 
BeuGenot Appeals for the Ninth Circuit, and that, in my Opinion, 
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MAXWELL KEITH 
Attorney for Appellants. 
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Gontlemons 

Attached 4s a copy of a memorandum which 
wes handed ovt at yestexday's NEMA meating 
fox consideration by the appliance 
MARULACTUYOLSE « 


X will Giccuss thie with you in our Monday 
mosming meeting. 


GCimearoly yours, 


Geli AZ. 


ESE DIS 18 
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EXESUYIVE MAVAGCIOGMY RESPOYDINLITINS 


DI MARECTING PRACTICES : 


7 


Ghe mofer cpplien intuotry hao not beon considered es a "grouth Srdivatry" 
einse the wiciie ‘Sula. This 49 quate a trans t4on fron the envi2dis 
pesitten hald by tha pplience imimetey for tha provicus 60 yesra. 


Up tinrowch 1959, there was & prexium on epplisnse ealcs and ranegencnt 
ant 2a other industrial fields, The situstion no lenger exists, os 

niuatey, ceoomi only to eutenrbties and the durable goods field, hes 
converte’ from a highly coesialined eales grovp-nut 4iiaing verehanéioing 
presticss tast ero & ereiit to kteiean besinese down to a atraignt com 
potitiva price retailing eperation, with Little er no ealecnanch’p end 
vory Uittis srportuntty for prezit ot the manufacturer, distvibater er 
Qsaler Levels. This ia quite & wonskeien for ewsh a chert Gims. The 
pitioshsd chast reflects the nagnituce ef this dowdraft. 


fhe following enalycie esvers the contributing festere end tha rems 
estéon thet con be tatcone 


1. Proebebly the praca rococa fcr cue presert statue ie the intonss .coMm 
petition in trying te "eutbid® each, ethsr to eempensate for pretusctive 
espasity wold in cote8s of curtent tarkot. Unfortunately, these 
geoties co ret coll ons rere epplSonsee 


fhe primary comributang faster to the prosent nernetin: situation is 
tha namfastarer's eppreash tos 


@. lege voir. pote4rlors e 
be fiparinens ouse-bodldsyr volun. 
@. Trailers. 


2, An erca of esportunity to take corrective measures could bs agtivated 
Lf manufestercya vould follow the folleving simple rules epplicd to 
thets distributica pattern with exolueion of rorernasnt housing? 


ae Establish diotribater priess Ond Coaler peices to be used with 
ail roteilora regasiiess ef typa OF VOlums, end in no Snotanes 
univer fren these established pricos (This recexmondation fo only 
living up to the Seua of tha lend and canferming to Robinson- 
Petron end the Clayton hete) 

be Ko quotations to eny type of distributien (excluding vovermat 
housing) at lese than dletributer or quantity coaler prices, whieh- 


ever 49 proferred. 
e. Ali-cceep advertisicg end evpplemental edverticing funds net te 


emses4 GOS ef natdomak rate te be vcod for "tans Mido" edvertising, 
without coovopiica. This youl4 ecoplctely eliminate some the pesude 
prostices whore eaverehosiny funds ere race orvailable fer window 
yental, warchesese CPol, éicalay enass, era other prast.ces thet 
rocalt in ~auce price eljustment pother than edveriiainge 

@. Prcaptten Scod not to excood LG ef menisem codler pilidegs, end in 


eli dnséencaa to bo epome caly wath the ceales croating a fund, 


vita Covietion If the Oraley does not utiiico ths fumi, thes 
tho baleago ediB reves’s bask to tho fesvery. 


‘ 


If consideration could be given to thoge reecmecniathem, thom the 
epplicatisn eepends entirely on ecmpctenso, intagrity ead ecaoplcte 


belief in each other es to the edeinictration ef tho presran. 

I% ie eeooeed that the prising precvoms en eath intivideel mnufesterer's 
pro@ucst ere ocepatitive, giving esusideraticn to precrat G&fforesces mea. 
featuses, and, ef ecurco, 1% wovld be insutpest te bring thee an Mas 
with competition before thia resesumendaticn would boseus prestiseis 
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APPENDIX C 
TABLE OF EXREBLES 


APPELLANTS' EXHIBITS 


Exhibit Number Identified Offered Received Rejected 
L 4499 
2 | 2656; 3486 2656; 3486 . 3486 2656 
7 6478 6478 6479 
rs 3059 3059 3060 
14 5185 5187 567 
26-A;B 3809 3810 3811 
28 3099 3099 3093 
31A-C; 32A-C; 3047 3047 3047 
33A-B; 33C; 
34A-B 
34359 4208 4208 4208 
46A-B;47A-B; 2392-2712 2391227 12 2712 23193 
48A-B 
49;51 2677 2677 2679 
50A-G 2793 272s 2793 
co 2396 2399 2399 
53 2671 | 
54-59 3626 3627 3628 
(except 58) 
62A-F 3853 3854 3854; 3858 
63 3856 3858 
64 3831 Bisi clr Shoe tl 3862 
65;66A-B 3857 3858 
68;69;85 3837 3841 3841 
70-72;75; So 3754 3753 


7-79 


Exhibit Number Identified Offered Received Rejectec 


73 3826 3826 3827 

88;90;91 1194 1194 1196 

92 | lgyaiinl 1 1214 

93 1258 1258 1259; 4656 

94A-G 4652 4656 

97A-B 4807 4808 4808 
99 1234; 4562 1237;4563 4563 1237 
101-103 1196 1196 1197 

106A-D 2861 2861 2861 
134 3308 3308 3308 

148 | 

149 5281 5281 5283 

156A-E; 155A-E; 5274 5274 5275 


154A-E;153A-F; 
152A-H; 150A-G 


157-159 6146-A 6146-A 6147 

160B 4219 4220 4220 

160D;F:G 4219 LG TON 
~160E : 4590 4590 4590 

161A-AF 5047 5048 5048 

163 3298 3297 | 3300 
168-173 2801 2804 2804 

174-183 3852 3852 3853 

196-199 2416 2418 2418 

204 1454; 4047 4048 4048 

209 1458 1458 | 1459 
210-226 1694 1694 1697 


(except 212; 
222) 


eka 


Exhibit Number Identified Offered Received Rejecied 


22 4297 1736;2235;  2236;4299 ke 
4297 
220 1693 1694 1697 
ea 1692 1692 1693 
234 4263 4264 4264 
256 4301 4301 4301 
272-276 1672 1673 1674 
294 . 2381+2585 2382; 2585 2586 2382 
295-299 1038 1072 1072 
300-300A 1406 1406 1407 
301 1407 1407 1407 
307A 3615 3615 3615 
310 1248, 4500 1250;4924 1251;497 
Saat 4936 
313-316 1107 1108 1108 
318-321 1706 LTAe iad. 
322 «3366 3367 3367 
- 325A-B 2347 2347 i‘(«‘(«éts«é 8B 
327-333 6519 6519 6520;6842 
334 868 871 871 
337 708° 714 Seg?! 
338 784 785 787 
339 1480; 3086; 3093;6093 6093 3113 
. 6089 
339A-B 3000 6093 6094 
340 1481;6088 6093 6094 
342 664 664 664 
343 4549 4549:4570; 6508 4550:457 


6496 


Exhibit Number 


344 
345 
346 
348 
349 
350 
3512 
359 
363 
364 
3615 
378A-B 
384 
390 
391 


392A;393A; 


- 394A-B 


395;395A 
400 
402 


403 


404 


' 407A-B 


408A — 

420 

422 
423-424;426 


428E 


Identified 


4549 
L285 
1802;1834 
3167; 4600 
268 
268 
6155;6483 
4942 


4497 


4498 


EW Fp desye) t) 
386 


UB y48) 


414 
1633; 2342 


1634 


1157;1247 


1635675695 
222 
2288 
Zeal 
935 
255 


940;3128 


Offered 


4718;6496 
13385; 1991 
1806;1835 
3167; 4603 
4650 


276; 4650 


4942 
4747 
4498;4747 


4498 ;4747 
362; lave 
386 


1756 


415 


2342;2345 


IS 247; 
1313;4935 


Se) oka) 
2263 
2289 
2612 
936;4277 
2350 
940 


Lv 


Received 


6508 


3167 
4651 


4651 


2693 


936 
936 


941 


Rejiceceed 


4718 
1992 
1806;18 
4604; 46 


rE) 
6485 
4942 
4747 
4498; 47 
4498; 47 
6599 
383;15 
386 
1757 
6599 


416 
2343; 23 


2345 


dt 5.7 eZ 
1313;49 


22635 
Ze 
Zo 


4277 


Exhibit Number Identified Offered Received Rejected 


429 936 9363963 936;964 968 
430 1936 1937 1938 

430A | 

431 3029 3029;6468 3029 6469 ;68: 
434;435;_ 340 «BBG 350 

444; 

445; 448 

450A-B; 345-346 348 350 

451A-B 

453 380 382 382 
454 1847 1847 1848 
454A 1570 1864 1865 
455 1717 1736;2235 2235 1736 
463 ie2 172 1722 

465 4121 4122 4122 

466 1623 1623 “6 23 
468 1620 1620 1621 

A475 3784 3785 3785 
4763478 3796; 3797 3795" 

479 6152 6152;6483 6159 
480 6153 6154 6154 
481 6147 6148;6483 6148;64 

— 482A;D 3184 3192 3192 
483 3793 3775 3775 
487 4230 4.230 4230 
491 4024 4026 4026 
492A; 493A; 4223 4225 4226 
4940 


496A 4238 4238 4239 


Exhibit Number . 


497 

504 
504B 
S09 

=H) 
511;513 
ote 

514 
oes 9 20 
eo 22 


523;524A; 
541A 


525 
526 
527A;528A 
528 
529 
530 
536A 
536C 
537 
538 
542 
544;536 
547A 
548A 


Sens 


Identified 


4235 


5 1 


5237 


4331;4348 


5239 
4332 
4161 
4165 
4166 


595555956 


3069 
594775979 
5458 
3206 
990 7240 
5464;5519 
3074 
3072 
5457 
4478 
5794 
3080 
4452 
4452 


28729; 2532 


Offered 


4235 
5191 
5836 
5237 
4332 
5239 
4332 
4162; 4168 
4166 
4166 
5956 


3069 
5575 
5458 
3207 
5472 
546535520 
3077 
3073 


5457 


4477 


5794 
3080 
4452 
4452 
2379; 2584 


vr 


Received 


4235 


5190-A 


5238 
4332 
5230 
4333 
4163;4168 
4168 
4166; 4168 
3957 


3069 
5575 


5458 


5520 
3077 
Sows 
5457 


4478 


4454 


2586 


Rejected 


5836 


3207 
5473 
5469 


Siig 


3082 


4454 


2380 ; 25: 


Exhibit Number Identified Offered Received Rejected 


553 2587; 2606 2588;2609; 5814 2588; 26 
5813 
556 2616 2618 2618 
565 3342 3342 3343 
567 3329 3329 3330 
568 5790 5791 
574-575 1303 : 1305 1306 
592 589 590 590 
603 5003 5003 5004 
627-630 3355 3354; 3364 3355; 33 
631-636 4254 4254 4256 
637 2438; 3983 3983 3983 
638 1461 1484 1484 
639-640 179;1114 179;189; Tigh I 190 
1114 
641 . 1101 1118 1118 — 
643 2374; 2689 2376; 2689 3028 2376; 26 
644 1024; 2596; 1026;2596; 2758 1027; 25 
2758 SAU SS) | 2737 

645 2374; 2689 2376; 2689 2376; 26 
646A-B;647; 3822 3822 3823 
648 
654A;656A-C 3709 3709 "3710 

- 655A-C 3708 3708 3709 
665 282;1494 282;1495 1498 282 
667 289 288 288 
668 
676 5110 - 5110 5114 
680-681 5101 5103 5104 


vil 


| 
Exhibit Number Identified Offered Received RejJecuel 


684 5062 5063 

685A-C 1264 1265 1266 

686A-E 1277 Wan7 1278 

687A-C; 688 5092 5092 5094 

689A-B yal 1270 1297 

690 6142 6142 6142 

691 6143 6143 6143 

697-699 780 779 780 

698C 1259 1260 1261 

708 739 739 | 739 

712-713;715 802 802 802 

714; 717 737 738 738 

719-721; 727; 1374 1375 1375 

723-724; 729 | 

730; 769-770 LaDy) 1128 1130 

731-736 868 871 871 

(except 733) 

737 6515;6842 6842 
739-740 1365 1365 feae 

772-773 1117 We? 1117 

780 4649 4649 4650 

781 777 Taha Va 

783-784 4417 4417 

787 1020; 4501 1022; 4927 1023; 45( 

4928 

788; 790 4502 4502 4503 

789 4502 4502; 4930 4503; 49: 

791 20'S 1206 207 


Via 


Exhibit Number 
792 
794-796 
798-802 
866A-B 


921;928;933; 
934 


o37 
1034-1035 
LOSOB 


1061-1062 


tem —1073;1079;.- 


1080;1089 
LO81 
1094-1107 
1159 

1161 
ages 
1167;1169 
1168 
1184 
1192-1194 
1207 

1213 

2S 
dba"; 1 226 
250A 
meot—-1262 


i271A-B 


Identified 


3800 
1136 
1142 
1092 


754 


763 
1489 
1491 
1489 


LE2z6 


1492 
1467 
4649 
605 
4952 
4955 
4957 
5332;6520 
839 
7a 
1730 
1786 
S282 
USS 2 
3359 


2088 


Offered 


3800 


1136 


1142 


1092 


55 


764 
1489 
1489 
1489 


1121 


1489 
1469 
4649 

605 
4953 
4956 
4958 
Bee 

843 


Lo 


~ 1790 


3355; 3364 
1830 
3354; 3364 


209.1. 


Iv 


Received 


3801 
a3 7 
1143 
1092 


755 


765 
1489 
1489 
1489 


1830 


2091 


Re jectec 


4953 
4957 
4959 


533376 


-3355;3¢ 


3355765 


Exhibit Number Identified Offered Received Rejected 


72 2080 2082 » 2088 

1273A;1274A 2077 2078 2078 

1275A 2073 2076 2079 

1277A;1278A 2084 2085 2086 

1297 4466 4469 

1360;1362 1825 1826 ——-:1826 

1365-1366 4940 4940 4941 
1369 3824 3824 3824 

1484-1486 3770 3767 3769 

1488 6305 6305 6309 
1489 6302 6305 6305 
1490 6310 6323 6324 
1491 6362 6362 6362 
1500-1 6363 6363 6363 
1523 3291;5741 5745 5746 

1524 453 454;484 454;486 

1525 192;453 194;454; 454;473; 195 
| ; | 4733483 484 

1560 

1561-1578 6365 6382 6401 
1579-1681 6401 6402 6402 
1691 6115 6122 6116 
1692-1693;1695 4977 4977 4978 

1684;1697; 5957 5957 5958 

1698;1701 

1703 1220;5972 1220;1245; 1220;5973 1225;124 

4969;5599; 4969; 560 
5972 


1704 537 2 4969;5972 53 4969 


Exhibit Number Identified Offered Received Rejecte 
{ 


1705 1290;5972 1291;4996; 1291;5973 1292;49 
5972 

1706 5972 “5972 5973 

1707-1708 4911 4912 4912 

1709 5961 

1710-1711; 5144;5150 5144 5145 

1715;1716; 

1718 

1714 5144 5144;5146 5147;51 

1721 5144;5154 5144;5944 5157;5944 5145 

1722 5144;5154 5144;5944 5944 5145 

1740 3826 3826 3827 

1745 

1750 1614 1615;1629 1615;16 

1754;1756 2394;5976 2395;5821 5977 2396;58 

5976 

1757;1758 © 5976 5976 5977 

1759-1760 2851;5977 2853;5823; 2853;58 
5977 5978 

1761-1762 5823;5977 5ee8 75977 | 5823;59 

1763 5962 5968 5969 

1769 3004 3004 3005 

1771 3004 3004;5818 5818 3005 

1772 3001 3001; 5395 5396 3002 

1773;1775 2621;5950 2621;5950 2623 

1774;1840; 5969 | 5970 5970 

1702 

1783 3696 3696 3696 

1784A-B 3742 3742 3742 

1785 3850 3850 3850 


baal 


Exhibit Number Identified RY: ee Received Rejected 


1788 3615; 3723 3615;3727; 3615; 37 
3737 3737 
1789 3563 | 3570 
1790 1082 1084 1084 
1801; 1803- 5975 5975 5976 
1804 
1808 5627;5915 5915 5916 
1815-1817 5978 5978;6176 5979;61 
1818-1819 5965 5968 _ 5968 
1827-1; 2 3945 3945 3946 
1827-16 5729 5729 5729 
1827-17 5730 5730 5730 
1828-1829 4030 4031 4036 
1842-1846 6840 6508;6841 
1846 4598 4598; 4964; 4599;49 
7 4997 -_ 4997 
1847-1898 1086 1087 1087 
1899 3606; 3848 3606; 3848 3849 | 3606 
1901. 876 876 878 
1903-1908 792 796 796 
1909-1912; 817 817 818 
1913 
1917 4472 4473 4473 
1918 3212 6538 6539 
1919 6533 6533 6534 
1920 874;3471 874; 3472 3472 875 
1921 873 873 874 
1922 2401; 2659 2401; 2660 2401; 26¢ 
1923 2659 2660 2661 


otenlgay 


Exhibit Number Identified Offered § Received Rejected 


1924 2666; 2681 2669;2681; 6842 _ 2669; 26 
7 2833; 3018 2833; 30 
3s 
1926-1931 863 863 865 
1933-1935 5022 5023;5142 5143;6411 5023 
1933DF ; 5024 5143 5143 - 
19350-R 5130 5130 5132 
1936A-D 631 632 634 
1937 817 817 gis 
1938 6539 6539 6540;6853 
1939-1942 2856 2857 2857 
1941 | 2855;6562 2856;6563 2856;65 
1943-1944 3842 3842 3844 
1945 3611 3611 3612 
1945B 3615 3615 3616 
1946 863 863 865 
1947 1229 1229 1229 
1948A-AV 688 689 692 
-1950 7A at 743 ; 
1952 743 743;753 753 
1953-1954 725 726 727 
1955 | 823 823 824 
1956A-AF 596;610 615 615 
19563 596 599 _ 599 
1957 819 819 822 
(except DC-DE) 
1958 847 847 848 
1959 849 849; 860 850;860 


pical aha 


Exhibit Number 


1960 
1963 


1964AZ-BF; 
A-V 


1964W-Z; 
AA-AY 


1985A-B 
1986-1999 
2058; 2060; 
2061-2064; 
2068; 2070 
2059A-B 
2069A-B 
2074 

2081 
2090A-G 
2092-2099 
3005 


3000-3008 
(except 3005) 


3009 
3010 
maDi22 


3024 


3026 
3028 
3@29 
3030 


3032 


Identified 


6583 
212;634 


1723 
6535 


4256 
4260 


4005 


4017 


4018 


3997 


6469 
1213 


6469 


3510 
3036 
3039;6475 


3511;6475 


3508;6475 


6475 
3520;6475 
6475 


3514;6475 


Offered 


6586 
638 
1728 


6535 


4258 
4260 


4008 


4017 


4021 


3998 


6475 


Soma 7 3521; 


6475 
3508;6475 
6475 
3520;6475 
6475 


351876475 


oe ine oil 


Received 


638 
4730 


4010 


4017 


3298 


1214 


6843 


Rejected 


6587 


4259 


4260 


4022 


6472 


6472 


3510 


35113 3B 
6477 


3509;647 
6477 
3520;647 
6477 


3519;647 


Exhibit Number Identified Offered Received Rejected 


Bgg6-3037 6475. 6475 6477 


3041-3044 6135;6483 6135;6480 6483 

3049 5824 5825;5978 5825;597 

3051-3052 866 866 866 

3054 656 659 eam 

3071 BRET Soes, S Sco ae 5592 

2076 2790 2791 

3082 404 406 406 

3085 529 530 530 

3086 525 528;678 528; 678 

3095 3019 3019 Salas 

Bolo OC. 2730; 2981 2732;2980 2982 2732; 295 

4011;4014 2976; 2978 2977 2978 

4019 2993 2993 2993 

4023 2732;2980;  2732;2980 2982 2732; 54€ 
2986 

4028 2972 

4029 aR 2716 Die 

4034-4037 2996 2996 2996 7 

4038 5817 3004;5817 5818 3005 

4041-4042; 2568 ) 2561 2562 

4046-4052 

4053 2865 2865 

4054 1371 1372 1374 

4055 2940 2941;2958 2958 2943 

4056-4057 2965 2965 2966 

4058 2633; 2793 2792 2793 

4059 2634; 2799 2799 2799 


xV 


Exhibit Number 


4079-4080 
4082-4083 
4084A-c 
4085 

4089 
4092A-C 
4096B 
4098B-1; 
G-1;H-1-H2 
4098X-Y 
4099A-B 
4099C-G_ 
4101 

4102 

4108 

4112 

4113 
4119 | 
4120A-AK 
4127 

4128 
4129A-F 
/4130A-D 
4131-4135 
4140 
4141A-B 
4142 


Identified 


2629 
2624 
2785 
2860 
2702 
2698 
2964 


2737; 2748; 
21, 2755 


2737 
2735072762 
2767 


2770 


. 2774 


2626 
2839 
2841 
6592 
2864 
o2em 
4138 
2011 
1998 
5249;5250 
4334 
5276 


450 


Offered 


2630 


2789 
2861 
2703 
2699 
2965 


2746 


2738 
2760 
2767 
2770 


2777 


2840 

2841 
2863;6592 
2865 
52315 
4138 

2011 

1999 


5249 


5276 
450; 3897 


xv 


Received 


2704 


2965 
2746 


2768 
2768 
2770 


Py Tf 


6595 


D2. 
4138 
2011 
i322 


5250 


Rejected 


2630 


2789 
2861 


2700 


2738 


2840 
2845 
2863 
2865 


5277 


450; 3895 


Exhibit Number Identified Offered Received Rejected 


A146 2826 2827 | 2828 
4150 6483 6483 

4153 1119 1119 1119 

4154 6494 6495 6495 
4161 | 1118 1118 1119 ; 
4164A-F 3346 CO 3346 3347 

4165 3352 3353 3353 e 
4170 : 1555;1910 1558 1910 1559;19 
4176 | 

4178 2266 2267 2268 
4178A-C 4100 4103 4104 
4179; 4287; 6530 | 

4178 

4188D 3152 3152 Bai53 

4189 3156 3156 3157 

4196 6513 6513 6513 
4201 5962 5968 5969 

4207A-B 6138 =» + +emee 6139 

4218 eile? 6138 iso) 

4224A-F 5048 5048 5048 

4227 5030 . _ 5030;5135 5136 5030 
4231A-C 5147 a7 5148 

M2ecc-u - 5097 5097 5098 

3 7-0-1 5107 5107 5108 

to U-21 

4257 2068 2068 2070 


4266 6513 Gas 65e3 


4267A 3055 3057 BOSe7 306! 


werd 


Exhibit Number 


4267B-C 
4268A-T 


4269 


4270 
4271 
4272 
4273 
4274-4277 
4278A 
4275 
4280 
4282 
4283 
4284 
4285 
4286 
4297 
4301A-B 
4309B 
4309D 
4328 
4330 
4334 
4335 
4336-4337 


4339-4340 


Identified 


3061 


157;487; 
225 


4239 
5237 
5239 
5240 


32770 


5241 
3253 


59735 


2733; 5812 
2735; 59 17, 
3001 

767 


388 


5334 


5338 
2636 
6483;6836 
6325 
6340 
6360 


Sj S1S 


Offered 


3061 
3L9 


P57 > 225- 
306;486 


4238 
S45) 
5240 
5240 © 


5971 


5241 
335575729 
5975 
5975 
273475612 
29 3 SN 
3001; 5384 


Ved 


387-5942. 


ay 


5338 
2642 
6836 ;6483 


6235 


- 6356 


6360 


636r 


XViil 


Received 


3061 
3120 


159;226; 
306;487 


4239 
3239 
5240 
5241 
5om7 1. 
5458 


5900 


3) Se) 
5974 
5976 
5813 
5817 
2300 


768 


388 ;5946 


6487 


Rejected 


5243 


3353 


2734 
2735 
3002 


Stricken 
390 


5338 
2642 


6358 
6360 


6361 


Exhibit Number 


4341 
4343 
4344 
4345 
4346 
4347 
4348 
4349 
4350-4351 
4352-4353 
4354 
4355 
4357A-B 
4359-1 
4362 
4363 
4364 

365 
4368 
4369 
4370 
4371 
4372 
4373 
4374 
4375 


4376 


Identified 


2559 
328 
6592 
6845 
720 
718;864 
358 
1072 
693;698 
703 
714 
1393 
2691 
1387 
1510 
1078 
3258 


PGS; 565 


1739 


1860 
1846 
2004 
2013 
2148 
2335 
2502 


2539 


Offered 


2955 
328 


6592 


720 
864 
374 
O72 
695 


701 


2650 
2692 
1392 
1510 
1079 
3259 
1166;1590 
eS 
1860 
1846 
2006 
2015 


2148 


wi“ 


Received 


2956 
329 
6592 
6845 
el 
866 


1073 


697 


702 


2651 
2693 


¥323 


1079 


PGs 


1846 
2008 


2015 


Rejected 


E5i2 
3260 


W/D 1591 


1740 


2148 


Exhibit Number Identified Offered Received Rejected 


7 CO 2548 2567 2568 
4378 2579 2579 2579 
4379 2677 DeTT 2677 
4380 2957 2957 2957 
4381 | 
4382 3172 ola 3172 
4383 3210 . 
4384-4385 3228 3926 3226 
4386 | 322373233 3088 3233 
4387A-B 3223;3234 3234 3235 
4388 3223; 3242 3936;3240; 3a88 

: 3247 7 
4389A-C 3208 3238 3239 
4390 3223 3238 3238 ‘ 
4391 3028 3238;6509 65. 
4392 3223; 3253 3253 3254 
5014 3302 3302 3302 
5015-5016 3368 337073582 3372; 358: 
5017 3407 3407 3408;5710 
5018 3581 3581 3581 > 
5019 3602 3603 3603 
5020 | 3603 3603;3860 3860 3603 
5021 3616 3616; 3738 Sones 7e 
5022A-B 3641 3679 3679 — 
5023 3821 3821 3821 
5024 3895 “al 
5025-5026 3975 


xX 


Exhibit Number 


5027 
5028 
5029 
5030 
5031 


pee —-5033; 
5035;5044 


5045 
5046 
5047 
5048 
5049 
5050 
505. 
5053B-C 
5055 
5056 


5057 
5059 
5060 
5061 
5063 
5064 
5065 
5066 
5068 


5069A-B 


Identified 


4058 
4118 
4404 
5247 | 
4362 


6064 


4383 
4383;5266 
5286 
5287. 
5289 
5452;5453 
5454 

5456 

4247 


4387;:4409; 
5280 


4409;4387 
4811 
4553 
4783 
4480 
4815 
4824 
4773 
4809 


4804 


Offered 


4059 
4119 


4404;5189 


4362 
5258;6064 


eS 


4383;5268 
4383;5266 
5281 
5260 
5289 
5453 
5454 
5456 
4247 


5280 


4817 
4824 
4777 
4809;6495 
4804 


CL 


Received 


4060 


5283 
5288 
5282 


5455 
5457 


4247 


4481 


4825 


Re jected 


4119 
52190 


4363 ~ 
6064 


4383;526 


4383;526 


5453 


4390;528 


4390 
4811 
4554 
4785 


4818 
4824 
4778 


4810; 649¢€ 


Exhibit Number Identified Offered Received Re jected 


5070A-C 4812-4813 4812-481 
5070E-F 4800 4801 4801 
5073A-C 4891 4891 4892 

5074 5060 5060 W/D 5060 
5077C-D 5053 5054 5055 
5078 5120 5126 5127 

5081C-D 5040 5040 5041 

5084 5082 5082 5084 

5085A-D 5107 5107 5108 

5085 5068 5071 - 5076 
5086 

5087 5118 5121 

5088 

5090 5350 5357 5357 
5090-5100 - 5363 

5102 5494 

5103 5495 5495 - 5495 
5104 5497 

5105 5500 5502 5504 

5107 5709 5709 5710 

5108 5916 5916 ' 5916 

5109 5924 5925 5925 
5110 5925 

5111 6056 6057 
5112-5113 6084 6085 6086 
5114 6305 6416 6416 

51140 6405 6416 6416 


xxXLL 


Exhibit Number 


eo OLI5A 
SiEL6 
5d417 
5118 
5120 


S21 


Identified 


6408 
6413 
6600 
Gogg 
6521 


6522 


Offered 


6438 
6437 
6600 
6600 
6521 


6524 


pap taniohah 


Received 


6439 


6438 


6524 


Rejected 


6601 
6601 


Gaze 


APPELLEES’ EXHIBITS 


Exhibit Number “-Raenmiesied Offered Received Rejected 
DGE 8345F;G 3279; 3280 3280 3280 
DGE 8350A-E 6034 6036 6036 
9000 2956 
9001 2360; 2487 2361;2487 2487 
9002-9003 2928 
9006 2931 2933 2934 
BW 9024 2161 2164 2164 
BW 9025 2869;6038 2870 2870 
BW 9026 2870 2871 2871 
BW 9027 2874 2875 2876 
BW 9028 
BW 9029 5527 ~  -§530 5532 
11007 _ 4823 4824 4825 
11008 6166 6167 6167 
WP 12154 5168 5169 5170 
WP 12155 5171 _/ Bie 5172 
13015-13112; 3400 3400 3403 


oes 1 3L20- 
13121;13124- =) 
oe = 1 3133- 
te134713138- 


13140 
13034 3393 3394 3394 
13035 3394 3395 -3395 
13036 : 3395 

13037 3396 3396 3396 
13038 3397 3397 3397 


#3039 3384 3384 3385 


Exhibit Number Identified Offered Received Rejected 


13040 3385 3385 3385 
13041 3367 38687 3387 
te69-13041; 3399 3399 3403 


13043-13047; 
13049-13054A; 
mo0e0; 13069- 
13070; 13075- 
mow? 7; 13090; 
meOet; 13093- 


13097 a 

13074 3398 3309 3399 
SO S'2 3308 ; 3831 3391 
13098 3394 3394 3394 
3099713100 3395 3396 3396 
is200-13104 3367 3388 3890 
i>; 13136 S822 3392 3393 
13143 3373 3374 3374 
14003 ; 4074 4074 4074 
1400458 1317 1318 as 


xxXV 


APPENDIX 


Sections 1 and 2 of the Sherman Act provide, in 
ieteevant part (Sherman Act, enacted JU 2 eo Oy, chapter 
Peewee o Stat. 209 (15 U.s.c. SS. 22a 


prcicieale)a 2 aeereny ECOnEract, Comoina— 
tion in the form of trust OF OENerWa se ow 
conspiracy, in restraint of trade or commerce, 
among the several Staces, Omewi th foreign 
nations, is hereby declared ndeALeSrel 


USCC 1 Om 2 mmenetay7 person who shail 
monopolize or attempt to monopolize or combine 
Or conspire with any person or Persona mee 
monopolize any part of the trade or commerce 
among the several states, or with foreign 
nations, shall be deemed Gun leyeor a 
misdemeanor 


SeeCeron 4 Of eto Clayton Act, enacted October i 
meee Chapter 323, § 4, 38 Siecle 7S Jb (GIS) Was 6 © 15), states: 


"That any person who shall be injured 
in his business or property by reason of 
anything forbidden in the Anti-Trust Laws 
may sue therefore in the District Court of 
the United States in the district in which 
the defendant resides or is found or has an 
SCS ue Wale leicune respect to the amount of con- 
troversy and shall recover CIES SFO LS iene 
damages by him sustained, and the costs of 
Suit, including a reasonable akeOrney se tee. ™ 


SeCel On 4 1of Ene Cerone ct, added wudy 7) Loss 
Siapeer 283, § 1, 69 Stat. 283 (l5)Uss-€. § 15p)) States. 


"Any action to enforce any cause of action 
under sections 15 or 15a of Cited tile solvent be 
forever barred unless Commenced within tour 
years after the cause of action ace rved = Itc 
cause of action barred under Sx isting aay on 
Eine GCitecrive Gate of thic SeeelOmmanegmace tons 
Pa eaWemelerec Lic title shoal oe revived by 
Said sections." 


AEE IDAVALIOF Sieve 


STATE OF CALIFORNIA ) 

) ss. 

Sitveand COUNTY OF SAN FRANCISCO ) 
Edwin C. Shiver, being first duly sworn, deposes and says 
I am a citizen of the United States, and a resident of 


‘me County of Alameda, State of California. I am over the age of 
sighteen years, and am not a party to the witnin-entitled action. 
fyeeusiness address is 2700 Russ Building, San Francisco, Calif- 
yrnia 94104. 

@m October , 1967, I served the witiin Open ieee alee 
Peerpeelant, and Appendix A thereto, by placing true copies thereof 
snclosed in sealed envelopes with postage thereon fully prepaid, 
addressed 


mimeo United States mail, at San Francisco, California, 


1s follows: 


Beacigalupi, HBlkus;, Salieger 
& Rosenberg 

300 Montgomery Street 

ban Francisco, Caliroraua 


Cooley, Crowley, Gaither, 
Godward, Castro & 
Huddleston 

Sos MOnEegGOmMeLy Sesece 

San Frencisco, Calitornia 


€ushing, Cullinan, Hancock 
o ROLNEGE 

100 Bush Street 

San Francisco, California 


Mecutchen, Doyle, Brown, 
Trautman & Enersen 

601 California Street 

San Francisco, California 


DATED: Octooer Doel OG 7s 


Newlin, Tackabury & 
Johnson 

727 West Seventh Street 

Los Angeles, California 


Rogers, Clark & Jordan 
lili Sutter Street 
San Francisco, Callreogund 


Pillsbury, Madison & Sutro 
225 Bush Street 
San Francisco, Caliiornmma 


Edwin Cc. Shiver 
BubSCcribed and sworn to before me 
alawi— Aayvy anf ONaotohor. 1967. 


